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To the sons of science in AMERICA 
ROBERT BELL, Bookfeller, of Philadelphia, notifieth, that in the Fall of this 
prefent Year 1773, he will PUBLISH by Ss UB SC RY PT TOW, we 


FERGUSON’s Essay on the History of Civizt SOCIETY. 


This is a living Author of much Eftimation, whofe elegant Performance will greatly delight, 
by giving an Opportunity of being intimately acquainted with the Sentiments of the Man, whom | 
Sir John Dalrymple, (Author of the celebrated Memoirs of Great-Britain and Ireland) is pleafed 
to ftile, ** one of the greateft of Modern Philofophers. , } 


N. B. The Book will be handfomely printed in one Volume O@avo, with neat binding and-- |. 
Jetteriag, at the Price of TEN SHILLINGS Pennfylvania Currency, to the Sub{cribers. 
Thefe who fubferibe for SIX Copies, will be allowed a SEVENTH, Gratis. 
*," Intentional Encouragers who with for a Participation of this fentimental Banquet, are re- 
 quefted to fend their Names and Refidence early, to ROBERT BELL, Bookfeller, at 
_ Philadelphia, or to any of the Bookfellers in America. - 


— SUBSCRIPTIONS are alfo received by fid ROBERT BELL, and the 
1 Bookfellers on the Continent, for R E-PRIN°’FIN G, 


A SECOND AMERICAN Edition of Judge BLACKST ONE’s Commentaries on the 
Laws of ENGLAND, in Four Volumes Quarto, at Three Dollars each Volume. Thefe 
Gentlemen who were Subfcribers to the Virft Edition in Ofavo, and now choofe to poflefs the 
Quarto Edition, fhall have their Ogvo (if not abufed) exchanged for the Quarto, on paying 
the Diference between the Prices, 
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Wis Ex eds the Right Honourable ge Murray, Earl of Dunmore, 
Governor of Virginia, 


His Excellency William Franklin, Efg; Governor of New- Jerfey, 

His Excellency Thomas Shirley, Efg; Governor of the Bahama Iflandg. 

His Excellency George James Bruere, Efq; Governor of the Ifland of Bermuda. 
The Honourable Richard Penn, Efq; Lieutenant Governor of Pennfylvania. 


The Honourable Matthew Grifwold, Efq; Deputy Governor, of Conneticut. 
His Honour John Moultrie, Efq; Lieutenant Governor of Eaft-Florida. 
Wig 
John Adams, Efq; Barrifer at Law, Bolton. 
' Andrew Adams, Eas Barrifter at Law, Litchfield, Connedticne. 
 Jofeph Adams. iiig; New-Haven, Connecticut. 
Captain Stephen Adye, of his Majefty’s Royal Artillery. 
Mr. Thomas Affieck Cabinet-maker, Philadelphia. 
pao Agnew, Efq; Cumberland County, Pennfylvania. 
Mr. John Agnew, Farmer, Cumberland County, Barn tptesnra 
_ Andrew Allen, Efq; Attorney- General for Pennfylvania, 
James Allen, Efq; Attorney at Law, Philadelphia, 
Lfaac Allen, Efq; Trenton, New Jerfey. 
Robert Alexander, Efq; Baltimore County, Maryland, 
Mr. Robert Alexander, Merchant, Baltimore. 
~ Meru Martin Alexander, Merchant, Baltimore. > 
Thomas Anderfon, Efq, Suffex County, on Delaware. 
Mr. Daniel Anderfon, Merchant, Dumfries, Virginia. 
t got hehe Anderfon, Merchant, Newtown Chelter, Marviand. 
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~ Oaks Angier, Efq; Bridgewater, Maflachufetts Bay. 


John Antill, Efq; Attorney at Law, New-York. : “ 

Jofeph Aplin, Efq; Attorney at Law, New-port, Rhode-Tfland. 

Jofiah Alfton, Efq; South: Carolina. 

William Appleton, Bookfeller, Portfmouth, New- Hampthire, 4 fets. 

David Arrol, Efg; Alexandria, Virginia, 

John Afhley, Efg; Sheffield, Connecticut, 

The Honourable Theodore Atkinfon, Efq; Secretary for the Province of New- 
Hamphhire, and Chief Jufticé of the Superior Court at Portfmouth. 

Waigfill Avory, Efq; Salifbury County, North-Carolina. 


B. 
Stephen Babcock, Efq; Barrifter at Law, Stonington, Connetticut. 
Henry Babcock, Efq; Stonington, Connecticut. 
Mr. ‘Cheophilus Bache, Merchant, New-York. 
Lancelot Graves Barry, Efq: Collector of the Cuftums, Newbern, N. Carolina, 
John Barron Efg; Philadelphia. 
Mr. George Bartram, Merchant, Philadelphia. 
William Bayard, Efq; New-York. 
James Beard, Efq; Barrifter‘at Law, Derby, Connecticut. 
Mr. Gunning Bedford, fudent of Law, Philadelphia. 
Reverend Nicholas Bedggood, South-Carolina, 
Honourable John Roee Bedon, Efq; Afitant Judge, and Member of the 
Affembly, New-Providence. 
Henry Bell, Efq; Buckingham County, Virginia, 
Egbert Benfon, Efq; Attorney at Law, New- York. 
Richard Berésford, Efq; South-CaroJina. 
George Bevans, Efq; Mayor of Norfolk, Virginia. 
Edwad Biddle, Efq; Attorney at Law, Reading, Pennfylyania. 
James Biddle, Efq; Deputy Prothonotary, Dpihelele ka: 
Mr, John Biddle, Reading, Pennfylvania, 
Mr. Clement Biddle, Merchant, Philadelphia, ’ 2 
Rev, George Biflet, Minifter of Trinity Church, Rhode-IMland. 
Mark Bird, Efq; Berks County, Pennfylvania. 
Ephraim Blaine, Efq; Sheriff of Cumberland County, Pennine - 
Prefley Blakiftone, Philadelphia. 
Jofeph Blaney, Efq; Salem, Maflachufetts Bay. 
Rutgar Bleecker, Efq; Attorney at Law, Albany, New- York. 
Mofes Blifs, Efq; Springfield, Connecticut. 
Mr. Benjamin Blithe, Cumberland County, Pennfylvania. 
Thomas Bond A. M. Merchant, Philadelphia. 
Mr. Jacob Bond, Baltimore, Maryland, 
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Mr, William Bond, Merchant, Baltimore County, Maryland, 
Amos Botstord, Efg; New-Haven, Connecticut, 
Jofeph Bowditch, Efq; Salem, Maffachufetts Bay. 
Nathan Bowen, Efq; Marblehead, Maflachuffets Bay. 
Leonard Bowles, Efg; New-Providence, Bahama Ifland, 
James Bowman, Efq; Gloucefter, New-Jerfey, 2 fets. 
Elias Boudinot, Efq; Attorney at Law, Elizabeth-town, New: Jerfey. 
Captain Bouche of Barbadoes. 
Leu Bowyer, Efq; Botetourt County, Virginia. ; 
Mr. William Bowyér, Merchant, Staunton, V iryinia, s 
Mr. George Bown, Merchant, New- York. 
- Doétor John Boyd, Baltimore, Maryland. ‘ 
Mr, Joha Boyd, Cumberland County, Pennfylvania. 
The Honourable Williams Bradford, Efq; Brtomgy general of New-Providence, 
; ‘one of the Bahama Hlands. : 
| |. Mr. John Bracco, Talbot County, Maryland. 
' Mr. Abraham Brafher, Merchant, New-York. 
Mr. Abraham Brazier, Gent. New-York. 
Dayid Brearley, jun. Efq; Attorney at Law, New-Jerfey. 
George Brent, Efq; of Frederick County, Virginia, ; ve: 
Daniel Broadhead, Efq; of Berks County, Pennfylvania. 
John Brickell, Efq; Attorney at Law, Norfolk County, V irginia. - 
Dirck Brinkerhoff, Efq; New-York. ss a 5 i 
William Brimage, Efq; Salifbury County, North-Carolina. 5 . 
William Brown, Efq; Cumberland County, Pennfylvania. / .: 
~ Samuel Brown, Efq; Guilford, Connecticut. | 
- Nicholas Brown, Efq; Providence, Rhode-Ifland- 
“ Mr. Matthew Brown, Merchant, Baltimore County, Maryland. 
| Mr. Mofes Brown, Merchant, Providence, Rhode-Ifland. me | 
; Mr. Thomas Bryant, Philadelphia. a i 
Andrew Buchanan, Efq; Frederickiburgh, Virginia. - an 
- Mr. Thomas Buchanan, Merchant, New: Fork: a 
_~ Mr, Walter Buchanan, Merchant, New-York, a 
_ Mr. James Buchanan, Merchant, Philadelphia. ~ } 
Gideon Buckingham, Efq; Milford, Conneticut. 
David Burr, Efq; Barrifter at Law, Fairfield, Connecticut, 
Thaddeus Burr, Efg; Fairfield, Conneéticut, ' 
_ #idanus Burke, Efq; New-Providence, Bahama Tiland. - 
Charles Burrell, Efq; Canaan, Conneéticut. 
William Burrow, Efq; Comptroller of the Cuftoms at Halifax, Nova- Scotia, — . 
Nathaniel Burwell, Efq; Ifle of Wight, Virginia. 
‘Mr. Thomas Lambert Byles, ftudent of Law, Trenton, ast oe 
a an Bull, Efq; South-Carolina. 2 
: $2 | James 
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James Brifbane, Efq; South-Carolina. 
Honourable Jonathan Burch, Efq; Chief Juftice of Berrauda. 


\ 


Cc. : 


Francis Cabot, Efg; Salem Maffachufetts Bay. 

Mr. Jofeph Cabot, Merchant, Salem, Maffachufetts Bay, : 
Walter Caddel, jun. Efg; Barbadoes. ee 
Mr. James Calhoun, Merchant, Baltimore, Maryland: 
Mr. Ruffel Caleb, Gent. Suffolk i County, New-York, 
Daniel Campbell, Efq; Schenectaday, Province of New-York, 
Colin Campbell, Efq; Attorney at Law, New-Jerfey, eee : 
John Canfield, Efq; Barrifler at Law, Sharon, Connecticut, 
Charles Cantey, Efg; Charleftown, South-Carolina. 
The Rev. Thomas Cary, Newbury-port, Malach Sse Bay, . 
Mr. John Carothers, Cumberland Co ounty, Pennfylvania,- 
Wellins Calcott, Efq; South- Carolina, 
Mr. Brian Cape, South-Carolina. : i 
James Caffels, Efq; South-Carolina, : ‘ 
Stephen Cater, Efq; South-Carolina, 
James Carfon, Efg; South-Carolina. : 
John Cantzon, Efq; South:Carolina. 
Emanuel Carpenter, Efq; Lancafter, Pennfylvania. 
Mr. William Carter, for Newtown Library, Pennfylvania, - 
Col. Richard Calwe ell, Speaker of the Affembly, Neorth- Carolina, 
Geor ge Chalmers, Efq; Attorney at Law, Baltimore, Maryland, 
Jothua Chandler, Efg; New-Haven, Conneéticut. 
William Channing, Efq; Attorney at Law, Newport, Rhode-Ifland, : ' 
Benjamin eee Efq; - Bucks County, Fetal tae: - 
Mr. Peter Chevalier, Merchant, Philadelphia. 
John Child, Efa; Atterney at Law, Dutchefs County, New-York, 
Harman Child, Efq; Barbadaes. c 
Wentworth Cl nels Efq; New- -Hamphhire, c 
Mr. James Chrifie, jun. Merchant, Baltimore, Maryland, 3 
jJofeph Church,.E 1g; Hartford, Connedticut, 
John Clark, Efq; Kent County, on Delaware, Pennfylvania. 
Clement Clarke, A. B. New-York. 
Daniel Clarke, Efq; of Cloverhill, Pennfylvania, 
Jofeph Clay, Efq; Savannah, Georgia, 3 fets. a 
George Clinton, Eig; Kingfton, Ulfter County, New-York, 
Mr. Williaa Coats, jun, Philadelphia. 
Richard Cogdill, Efq; Newbern, North-Carolina, 
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John Collins, Efq; Deputy Surveyor- general of the Province of Quebec. - | 
Mr. Alexander Colquhoun, Merchant, Kingfton, in Jamaica. , ag _ 

~ The Honourable Samuel Cornell, Efq; Newbern, North-Carolina. a 
Richard Corbin, jun. Efg; King and Queen County, Virginia. 

| Thomas Cooch Efq; Newcafile County, on Delaware ’ 

Mr. John Coxe, ftudent of Law, at Burlington, New- Jerfey. a 

William Cray, Efq; Clerk of Onflow Inferior Court, North-Carolina. 

Mr. John Creigh, Bookfeller, Carlifle, Pennfylvania, 45 fets. 3 

Mr. Jofeph Creighton, South-Carolina. 

Mr. James Creighton, A. B. New-York, ; 

Thomas Crofling, Efq; Attorney at Law, New port, Rhode-Iland. 

Mr. Charles Crouch, Printer, Charleftown, South-Carolina, 21 fets. 

Charles Cruikfhank, Efg; Chefter County, Pennfylvania. 

| SMe. Jofeph Crukfhank, Printer, Philadelphia, 14 fets. 

Samuel Curwen, Efq; Salem, Maffachufetts Bay, : 

Abraham €. Cuyler, Efq; Mayor of Albany, Province of New-York. 


Dp. 


s 


| John Dart, Efq; South-Carolina. 
| “Mr. Thomas Danforth, Charleftown, Maflachufetts Bay. 


The Rev. Nathan Davis, Dracut, Maflachufetts Bay. 4 
| Mr. John Daughaday, Merchant, Baltimore, Maryland, ‘ 
| _ Doéor John.Day, Philadelphia, 2 fets. ‘ ) . 
/ Mr, John Deans, Merchant, Northumberland County, Virginia, 

_ Mr, John Deauer, Baltimore, Maryland. a: 
James Deimer, Efq; Providence Townthip, Pennfylvania. | 7 
James DeLancey, Efq; New-York, ; E 

4 


Mr. Samuel Dellap, Bookfeller, Philadelphia. 
~ Abraham William Depeyfter, Efq; Attorney at Law, New-York, 
Mr. George Derbage, New-Hamphhire. | 
Thomas Cockey Deye, Efq; Baltimore, Maryland. 
John Dickinfon, Efq; Attorney at Law, Philadelphia. 
William Dickfon, Efq; Duplin County, North-Carolina. 


Tyler Dibble, Efg; Stanford, Conneéticut. Ta % 

Mr. Matthew Dill, Farmer, Cumberland County, Pennfylvania. te 
Benjamin Douglafs, Efq; Barrifter at Law, New-Haven, Cognecticut, - we hse 
Samuel Douglafs, Efq; Georgia. | . Waa tae eS ‘ 


Paul Douxfaint, Efq; South-Carolina: — 


Mr. Andrew Doz, Merchant, Philadelphia. Re 
William Drew, Efq; Clers of Berkley County, Virginia, ay: 

The Rev. William Duke, of Barbadoss. . rah 
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Jehn Dumond, Efq; Attorney at Law, Kingfton, UlRer County, New-York. 

Richard Durhamy Efq; of Dominica. 
Mr. Stephen Duncan, Merchant, Carlifle, Pennfylvania. 

Mr. Thomas Dundas, Merchant, Reading, Pennfylvania, 2 fets, . 

James Dunlap, Efg; Cumberland County, Peanfylvania, 

Mr. John Diinlap, Printer, Philadelphia, 2% fets. 

Major John Duna, of Salifbury County, Nerth-Carolina, 

Timothy D’ Wight, ‘Ef; Northampton, ‘New Hampthire. 

Nathaniel Dwight, Efg; South Carolina. 

‘The Honourable Eliphalet Dyer, Efg; one of the Jud 

for Connecticut, at Windham. : 


* 


ges of the Superior Court 3 


i. 


Jonathan Eafton, Efq; New-port, Rhode Ifland. 
John Efton, Efg; Bermuda, 

Tfaac Edwards, Efq; North-Carolina. 

Meflrs. Edes and Gill, Printers, Bofton, 60 fets. 

Mr, Joflua Eider, Cumberland County, Pennfylvania, 
Jedediah Elderkin, Efqg; Windham, Connedicut, 
William Elliot, Efg; South-Carolina. 

‘William Elliot, Efq; Cumberland County, Pennfylvania. 
‘Thomas Ellifon, Merchant, New-York. » ; 
William Ellery, Efg; Attorney at Law, New-port, Rhode-Ifland, 
Juflin Ely, Ef; Springfield, Conneéticut. 
Doctor Jonathan Eimer, Efq; Cohanfey, New-Jerfey. - 

William Ellzey, E{q; Prince William County, Virginia, 

George Errington, Efg; of Barbadoes. s 
John Evans, Efq; Newcaftle County, on Delaware. 

Mr. Thomas Evans, South-Carolina, 

Evan Evans, Efq; Chefter County, Pennfylvania. 

Mr. John Evans, fudent ot Law, Philadelphia. 


_ Mr, Edward Evans, Merchant, Philadelphia, 


Mr. ‘Phomas Ewing, Merchant, ‘Baltimore. ; 
Severn Eyre, Eig; Northampton County, Virginia, aa 


¥F. 


Edward Fanning, Efq; Secretary to Governor Tryan, New-York. oan 
Daniel Farnham, Efq; Barrifter at Law, Newbury-port, Maflachufetts Bay. 
Griffin’ Faunt, Le Roy, Efg; near Potomack, Virginia, » gat 
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Abraham Ferdon, Efq; Attorney at Law, New-York. 
John Fergufon, Eiq; ot New-Providence, Bahama Ifland. 
Miers Fifher, Efq; Attorney at Law, Philadelphia, 28 lets. 
Fenwick Fifher, Efq; Kent County, on Delaware. 
John Fither, Efg; Collector of the Cuitoms, at Salem, Maflachufetts Bays 
Mr. Jabez Mand Fifher, Merchant, Philadelphia, 14 fets. 
Thomas Fitch, jun. EQ; Norwalk, Conneticut. 
Doéttor Flood, near Rappahannock, Virginia, 
The Honourable and Reverend john Forbes, Balt-florida. 
The Honourable George Forbes, E‘q; Grenada. 
Theodore Fofter, Efq; Attorney at Law, Providence, Rhode-Ifland. 
Jofeph Fox, Efq; Philadelphia. é 
| Richard Fowle, Efq; of Bermuda. 
| Mr. Darcy Fowler, Gent. New-York, 
Peter Frye, Efg; Salem, Mafflachufetts Bay. | . 
Reverend Timothy Fuller, Princetown, Maflachufetts Bay. 


ae Chee geist | | 
Mr, Hugh Gaine, Printer and Bookfeller, New-York, 28 fets. ; a | 
‘Robert Galbraith, Efg; Attorney.at Law, Bedford, Pennfylvania. 4 
Samuel Gale, Efq; of Gothen, Orange County, New-York. 


Samuel Galloway, Efq; Weft River, Maryland. 
‘Phe Honourable Samuel Gambier, Efq; New-Providence, Bahama Ifland. _ 


Archibald Gamble, A. B. CharleRtown, South-Carolina, - 
- Leonard Ganfevoort, Efq; Albany, Province of New-York. 
Dr. Sylvefter Gardner, Bofton. A 
Mr. George Gardner, Merchant, Salem, Maflachufetts Bay. 
Mr. Heary Gardner, Merchant, Salem, Mafflachufetts Bay- 
The Honourable John Graham, Efq; Georgia. 
John Paub Grimke Efg; South-Carolina. 
. James Grierfon, Efq; Georgia. 
_Alexander Gray, Efq; Faf- Florida. 
Amos Garrett, Efq; Swan Creek, Maryland. 
Mr. William Geddis, Cumberland County, Pennfylvania. 
John Gibfon, Efq; Mayor of Philadelphia. 


Mr. David Gibfon, of Kingcels Pennfylvania. Cah ; 
Richard Gibbons, Efq; Halifax, Nova-Scotia. * BY a i 
. Mr, Felix Gilbert, Merchant, Auguta County, Virginia. ePrice 
Mr. Jacob Giles, jun. Baltimore County, Maryland. | cot nt: 
/ George Gillefpie, Efq; Jamaica, Weft-Indies. ; y 4 Naan 
| Jofeph Gilpin, Efq, Blk River, Maryland. | ok SU DAS eae e 
Mr. George Gilpin, Merchant, Alexandria, Virginia. : ee 
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ick eae ty By ene near Wilmington, Pennfylvania, 
ames Glafgow, Efq; Attorney at Law, Dobb’s F i 
Mr. John Glen, Carlifle, Peake ie BMS Nab cia ct 
Mr. William Goddard, Printer, Philadelphia, 
Thomas Godfrey, Efq; Charleftown, South-Carolina, 
Mr. Richard Goodman, Comedian, ~Philadelphia, 
Mr. William Goforth, Shoemaker, New-York. 
Lewis Gordon, Efq; Prothonotary of Northampton, Pennfyl¥ania, 

Rev. John Gordon, A. M. Reéor of St. Michaels, Talbot County, Maryland, 
Mr. JamesGordon, Merchant, Lancafter County, Virginia. : 
Doctor Alexander Gordon, Norfolk, Virginia, j 

Henry Hale Graham, Efg; Prothonotary of Chefter, Pennfylvania. 

Daniel Graham Efg; Kingfton, New-York. Scien 

Mr. John Grattan, Merchant, Augufta County, Virginia, 

Mr. Alexander Graydon, ftudent of Law, Philadelphia. if “ 
James Green, jun, Efq; Clerk of Aflembly, Newbern, North-Carolina. 

Mr. Nathaniel Green, Gent. Coventry, Rhode-Ifland. . 

Thomas Grey, Efq; Attorney at Law, Duplin County, North-Carolina, | 
Mr. David Grier, York-town, Pennfylvania. 

John Griffiths, jun. Efq; Foreft of Deane Furnace, New-York. 

Benjamin Gridley, Efq; Barrifter at Law, Bofton. 

Thomas Grofvenor, Efq; Pomfret, Connecticut. 

John Grumly, Efq; New-York. 

Mr, Francis Gurney, Merchant, Philadelphia, 

Guyguy, Elq; of Quebec. 


~ 


David Hay, Efqg; Major Commandant of his Majefly’s Royal Ariillery in the 
Southern Diftric of Britifly America, 

John Haley, Efq; Attorney at Law, Chefter. 

Mr. Samuel Harvey Howard, Merchant, Annapolis, 6 fets, - 

Mr. David Hall, jun. ftudent of Law, Newcaftle, _ 

John Harvie, Efq; Albemarle County, Virginia. 

Henry Hand, Efq; Cape May, New-Jerfey. 

Mr. William Hancher, Merchant, Berkley County, Virginia. 


Mr. William Harte, Gent. of Barbadoes. 
Nathaniel Harrifon, Efg; New-Providence, Bahama-Ifland. 


Abraham Hafbrouck, Efq; Kingfton, Ulfter County, New.York. 

John Hanfon, Efg; Attorney at Law, Albany. 

Jeremiah Halfey, Efq; Prefton, Connecticut. ’ 
Caleb Harris, Efq; Clerk of the Inferior Court of Common Pleas, Rhode-Tfland, 


Mr. John Hall, Bookfeller and Binder, Wilmington, Pennfylvania, 4 fets. 
Sra o Ley ay ; Mr. Nathaniel 
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Mr. Nathaniel Hazard, Merchant, New-York. 
Samuel Hale, jun. Eig; Attorney at Law, New-Hampfhire. 
- Mr. John Hayes, South-Carolina. . 
Thomas Hardy, Welt-Florida. 
John Haflet, Efg; Kent County, on Delaware. 
- Mr. James Hendricks, near Harris’s Ferry, Pennfylvania. 
James Henry, Efq; Attorney at Law, Accomack, Virginia. 
The Honourable William Hey, Efq; Chief Juftice of Quebec. 
Rowfe Helme, Efq; Attorney at Law, New-port, Rhode-Ifland, 
Mr. Jofiah Hewes, Merchant, Philadelphia, 2 fets. 
Samuel Hervey, Efq; of the General Affembly, Bermuda. 
Matthew Henderfon, Efq; Cumberland County, Pennfylvania, 
Michael Hillegas, Efq; Philadelphia, ; 
_ Gilbert Hicks, Efq; Bucks County, Pennfylvania. i 
Colonel Abraham Hite, Hampbhire, Virginia. 
Colonel John Hite, Frederick County, Virginia, 
James Abraham Hillhoufe, Efq; New-Haven, Connecticut. 
’ Edward Hinniman, Efq; Woodberry, Connecticut. 
John Hite, Efq; Berkeley County, Virginia. 
The Reverend Henry Himeli, Efq; South-Carolina. 
Mr. William Hort, Merchant, Charleftown, South-Carolina, 
Peter Hog, Efq; Augulta County, Virginia. 2. 
Jonathan Hoge, Ejq; Cumberland County, Pennfylvania. 
Mr, David Hoge, Cumberland County, Pennfylvania. 
Jonathan Holmes, Efq; Cumberland County, Pennfylvania. 
Mr. William Hollingfworth, Gent. Barbadoes. - 
Henry Holland, Efq; New-York. 
‘Titus Horfeman, Efg; Middleton, Conneéticut. 
Mr. John Slofs Hobart, Suffolk County, New-York. 
Samuel Hobart, Efq; one of the Julftices of the Interior Court for the County 
J of Hillfborough, New-Hampfhire. 
Mr. Thomas Hovenden, Merchant, Wilmington, North-Carolina, 7 fets. 
E. A. Holyoke, Efq; Salem, Maflachufetts Bay. | 
Mr. Jofeph Hooper, Merchant, Marblehead, Maffachufetts Bay. 
Daniel Horrey, Efq; South-Carolina. ne 
Ifaac Hunt, Efq: Attorney at Law, Philadelphia. 
Charles Humphreys, Efq; Chefter County, Pennfylvania. 
Door Edward Humphreys, Chefter County, Pennfylvania. 
Mr. Whitehead Humphreys, Steel Manufacturer,. Philedelphia, 
James Hude, Eig; one of the Mafters in Chancery, New- Jerfey. 
‘The Honourable William Hutchinfon, Efq; Secretary, and Judge of Vite 
Amiralty, at New-Providence, Bahama Ifland, 
H————,, Maflachufetts Bay. 
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Thomas Hockley, Efq; Chefter County, Pennfylvania. 

Thomas Hanfon, Efq; Kent County on Delaware. 

The Honourable Robert Hunt, Efq; Collector of the Cuftoms at New-Provi- 
dence, Bahama Ifland. 

Samuel Huntington, Efq; King’s Attorney for the County of New-London, 
and Barrifter at Law, Norwich, Connecticut. 

Mr. Benjamin Huntington, Norwich, Connedticut. 

Dudley Humphrey, Efq; Norfolk, Connedicut, 

John Hubley, Efq; Attorney at Law, Lancafter, Pennfylvania, 

Daniel Hunt, Efq; Attorney-yeneral, Bermuda. ‘ 

John Huger, Efq; South-Carolina. 

Mr. William Hutching, South-Carolina. 

Mr. Dalzell Hunter, South-Carolina. 

Colonel John Hunter, Gofport, Virginia. 

Mr. Jacob Hyer, Tavern-keeper, Princeton, oes ee 

Mr. Nathaniel Hyde, Merchant, New-York. 


i. 


John Jacobs, fq; Chefter County, Pennfylvania. 

The Hon. George Jettrey, Efq; Provincial Treafurer for New-Hamphhire. 
David Jackfon, A.B. Philadelphia. 

John Jay, Efq; Attorney at Law, New-York. 

John Jennings, Efq; of the General Affembly, Bermuda. 


‘ Captain John Inglis, of his Majefty’s armed Schooner, Sultana. 


Mr. Samuel Inglis, Merchant, Portfmouth, Virginia. 

William Ind, Efg; Farmingham, Connetticut. 

David Ingerfol, Efq; Milford, Connecticut. 

David Ingerfol, jun. Efq; Great Barrington, Maflachufetts Bay, 

"The Hon. ‘Hush Johnitone, Efq; Judge of Vice Admiralty, Rhode-Ifand. 
George Johnftone, Efq; Leelburg, Virginia. 

The iy Sir William Johnfon, of Jonadoebia New-York, - 

Sir John Johnfon, of Johnfon-Hall, New-York, 

Colonel Guy Johnfon, of Guy-Park, New-York. 

Samuel Jones, Efq; Attorney at Law, New-York, 

John Jones, Efq; Newcaftle County on Delaware. 

Mr. Thomas Jones, jun. Bucks County, Pennfylvania. 
Gabriel Jones, Efq; Augufta County, Virginia. 

Mr. Thomas Jones, jun. Reading, Pennfylvania. “ 
Mr, Nathan Jones, Scrivener, Philadelphia, 

Mr, George Ifherwood, Scrivener, Philadelphia. 

William Judd, Efq; Barrifter at Law, Farmingham, Connedicut. 


| K. James 


_ Mr. George Kennedy, Merchant, Philadelphia. 
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James Keith,. Efg; Clerk of Frederick County, Virginia. 
Benjamin Kent, Efg; Barrifter at Law, Bofton. 


Mr. Maurice Kennedy, Baltimore. 

Mr. Philip Kendy, Gent. Barbadoes. 

Mr. Peter Kettletas, Merchant, New-York. 

Rev. Abraham Kettletas, Jamaica, Long-Ifland, New-York. 
Mr. William Kilgour, Saint Mary’s County, Maryland. 


William Killen Efg; Kent County, on Delaware. 


Robert Killen, Efq; Dover on Delaware. 

George King, Efq; New-Hamplhire. 

Mr. David King, Cumberland County, Pennfylvania. 
Benjamin Kiflam, Efq; Attorney at Law, New-York. 
Daniel Kiflam, Efq; Attorney at Law, Queen’s County, New-York. 
Mr. Samuel Kirkbride, Bucks County Rennfylvania. : 
Henry Knaller, Efq; Attorney-general, Quebec. 
John Coghill Knapp, Efg; New-York, 
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The Hon, John Lawrence, Efq; one ofthe Juftices of the Supreme Court of 
the Province, Philadelphia. rab 


Lynford Lardner, Efq; Philadelphia. 
Bryan Lafferty, Efg; Attorney at Law, Milftone, New- Jerfey. 


Richard Law, Efq; Barrifter at Law, New-London. 
Mr. John Lafher, jun. Cordwainer, New-York. 
James Latimer, Efq; Newcaftle County, on Delaware. 
Mr. Jofeph Lawrence; Providence, Rhode-Ifland. . 
Mr. Alexander Lawfon, Merchant, Baltimore. 

‘Mr. William Laplain, Bookfeller and Binder, Philadelphia. 

Thomas Leaming, Efq; Cape May, New- Jerfey. 

Colonel Jeremiah Lee, Efq; Marblehead, Maflachufetts Bay. 

‘Corbin Lee, Efq; Baltimore County, Maryland. 

Mr. Mordecai Lewis, Merchant, Philadelphia. 

Mr. Thomas Lewis, Surveyor, Augufta County, Virginia, 


_ Mr. Jofeph Lees, Blockley, Pennfylvania. 


Mr. Ifaac Len, Farmer, Berkeley County, Virginia. 
Mr. Ifaac Lerue Farmer, Berkeley County, Virginia. 
Samuel Levermore, Efq; Attorney-general, New-Hampthire. - 
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- Jofeph Leech, Efq: Newbern, North-Carolina. elie 


Ezra L’Hominedieu, Efq; Attorney at Law, Suffolk County, New-York. 
Benjamin Lighttoot, Efq; Reading, Pennfylyania, : 
Mr. Charles Lining, South-Carolina. 

Peter Van Burgh Livingften, Efq; New-York. . 

John Livingfton, Efq; New-York. 

Philip Livingfton, Efq; New-York. 

James Livingfton, Efq; Attorney at Law, Dutchefs County, New-York, 
Gilbert Livingfton, Efg; Attorney at Law, Dutchefs County, New York. 
Walter Livingfton, Efq; Attorney at Law, near Brunfwick, New-Jerfey. 


William Livingfton, Efq; 


Robert R. Livingfton, Efg; one of the Judges of the Supreme Court, New. York, 

Mr, Peter Lloyd, ftudent of Law, Philadelphia. 

Mr. Hugh Lloyd, Miller, near Chefier, Pennfylvania, 

James Logan, Efq; Philadelphia. 

Mr. Charles Logan, Merchant, Philadelphia, 

Mr. George Logan, Merchant, Philadelphia. — 

Mr. Thomas Long; Merchant, Eafton, Pennfylvania. 

Mr. Samuel Loudon, Bookfeller and Ship Chandler, New-York, 2 fets, 

Rev. David Love, A. M. Reétor of St. Allhallows, Ann Arundel County, 
Maryland. ¢ 

Abraham Lott, Efq; Treafurer for the Province of New-York. 

Ifaac Low, Efq; New-York. 

Cornelius Peter Low, Efg; New-York. 

James Lukens, Efq; Attorney at Law, Philadelphia. 

The Hon. Benjamin Lynde, Efq; Chief Juflice of the Maffachufetts Bay. 

Walter Lyon, Efg; Attorney at.Law, Princefs Anne County, Virginia, 

Peter Lyons, Efq; Attorney at Law, Henover County, Virginia, 

William Lyon, Efg; Cumberland County, Penntylvania. 
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John Magill, Efq; Attorney at Law, Winchelter, Virginia, 31 fets. 


Robert Magaw, &fg; Attorney at Law, Carlifle, Pennfylvania. 


fr, Wilham Matters, Merchant, Kenfington, Pennfylvania. 
John Maxwell Efq; Philadelphia. 

Mr. Robert Macgill, Bookieller and Binder, Philadelphia, 
Mr. Hector Macome, Merchant, Dumfries, Virginia. 
Thomas Maddifen, Efy; Botetourt County, Virginia. 


» Mefirs. Sampion and George Matthews, Merchants, Staunton, Virginia. 


Captain Thoraas Marfhail, Clerk of Dunmore County, Virginia, 
Captain ‘Thomas Mayo, near Petapico, Maryland. 
‘ Reynold 
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Reynold Mervin, Efq; Barrifler at Law, Litchfield, Conneticut, . 
Silas Marth, Efq; of Dutchels, Conneticut. 
Eleazer Marter, Efg; Lyme, Conneéticut. 
Mr. William Martin, Gent. Barbadoes. 
Elifha Marfhy Efq; New-Hampthire. 
Archibald Macneil, Efq; South-Carolina. 
Ifaac Mansfield, Efq; Marblehead, Maffachufetts Bay. } 
Benjamin Marlton, Efq; Marblehead, Maflachufetts Bay- \ 
Theodore Maurice Efq; Prothonotary of Newcaftle on Delaware. 
_ A. Maclaine, Efq; Wilmington, North-Carolina. 
Mr, Donald M<Lean, Surgeon to the 1oo-Reginent, Naw York. 
Thomas M:Kean, Hid: Attorney at Law, Newcaltle on Delaware. 
Mr. Robert M<Crea, near Harris’s-Ferry, Pennfylvania. 
Mr. Alexander M‘Mechan, Merchant, Baltimore, 17 fets. 
Captain Alexander M‘Dougal, Merchant, New-York. 
| Benjamin MKefflom, Eig; Attorneyat Law, New York. 
| Mr. Thomas M‘Culloch, Merchant, Goiport, Virginia. 
M:‘Donavan, Efg; Northampton Caguge Virginia. 
Hajor hous M:«Donald, Frederick County, : Virginia. 
Captain Samuel M‘Dowel, ‘Angufta County, Virginia. 
John M‘Crea Efq; Attorney at Law, Albany, Province of New-York. 
Mr. Stephen M‘Mitchell, Merchant, Newton, Conneéticut, 
Mr. Malcolm MsCurry, Gent: 
William M‘Kinny, Efq; Dabb’s County, North- Carolina, 
Dr. John M‘Kinley, Efg; Wilmington, Pennfylvania. 
Mr. Robert M:-Kenzie, Merchant, Carlifle Pennfylyania. 
Mr. Matthew M‘Connell, Cumberland County, Pennfylvania. 
Mr. Andrew M‘Beath, Cumberland County, Pennfylvania. 
Mr. James M‘Alpine, South- Carolina. ‘ 
Richard M*William, Efq; one of the Judges of the Supream Court for New- 
_ caltle pn Delaware. 
~~ Samuel Meredith, Efq; Philadelphia. 
_ Mr. Ifaac Melcher, Merchant, Philadelphia. 
Mr. Reuben Meriwether, Gent. Annapolis, Maryland. 
Mr. Jofiah Mentten, Gent. New-Hampihire. 
| Mr. John Meafe, Merchant, Philadelphia, 
| Thomas Mifflin, Efq; Philadelphia. 
Thomas Mitchell, jun. Eig; South-Carolina. - a 
Mr. George 1 Mitchell, Merchant, Calvert County, Maryland, 
Mr. Rofs Mitchell, Cumberland County, Pennfylvania, 
Rofewell Mills, Efq; Eaft Windfor, Conneéticut. . 
Nathaniel Miner, Efq; Stonington, Conneéticut. 
George Miller, Efq; Dobbs County, North- Carolina, 
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Mr, John Miller, Merchant, New-port, Rhode-Ifland, 8 fets. 

Robert Miller, Efq; Carlifle, Pennfylvania. 

Mr. Richard Miller, jun. Brookhaven, Long-Iland, New- York. 

William Henry Mills, Eig South-Carolina., 

Mr. William Millidge, Surveyor of Morris County, New-Jerfey. 

Major Thomas Moncrieff, New-York. 

Daniel Mowrey, Efgq; Smithfield, Rhode-Ifland, 

John Montgomery, Efq; Carlifle, Peanfylvania, 

Mr. Thomas Montgomery, Merchant, Philadelphia. 

Cleon Moore, Efq; Colchefter, Virginia. 

Jacob Moore, Efq; Suffex County, on Delaware. 

The Hon. Charles Morris, Ef{q; Affiftant Judge of the Superior Court» at 
Halifax, Nova-Scotia. 

Charles Morris, jun. Efq; Halifax, Nova-Scotia, re 

Lewis Morris, Efq; Weftchefter, New-York. ~ 

Governeur Morris, Efg; Attorney at Law, New-York. 

Richard Morris, Efq; Attorney at Law, New-York. 

Robert Morris, Efq; Hackinfack, New- Jerfey. 

Mr. Hans Morrifon; Cumberland County, Pennfylvania. 

Ifaac Motte, Efg; South-Carolina. 

Jacob Motte, Efq; South-Carolina, 

John Morton, Efq; Chefter County, Penalyhanie : 

Mr. John Murdoch, Bookfeller, Carlifle, Pennfylvania, 3 fee 

George Muirfon, Efq; Suffolk County, New-York. 

Mr. William Murray, Merchant, Philadelphia. 

Murray, Merchant, Philadelphia. 
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Mr. Ralph Nailer, Cumberland County, Pennfylvania. 

Chriftian Neale, Efg; Clerk of Craven County, North-Carolina. 

William Nefbit, Efq; Attorney-general of Nova-Scotia. 

‘The Hon. Henry Newton, Efq; Colleftor of the Cuftoms, Halifax, Nova-Scotia. 
Roger Newberry, Efg; Windfor, Conneéticut. 4 
william Nicoll, Efq; Attorney atLaw, Suffolk County, New-York. | 
Mr. Thomas Nixon, Kent County, on Delaware, 

George Noarth, Efg; Attorney at Law, Reading, Pennfylvania. 

Meflrs, Noel and Hazard, Bookfellers, New-York, 11 fets. 

Mr. Ufa ac Norris, Philadelphia. 

Benjamin Noxon, Efg; Newcaftle County on Delaware. _ 

‘Mr. Belcher Noyes, Gent. New-Providence, Bahama Ifland. 
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_\ Charles Pettit, Efq; one of the Maftersin Chancery, New- Jerfey. 
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Doétor Jacob Ogden, Jamaica, Long: -Ifland, New-York. 
Mr. Peter Ogilvie, ftudent of Law, New-York, 
Jofeph Olden, Efq; Princeton, New- Jerfey. 
Mr. David Olden, Princeton, New-Jerfey. 
James Oliver, Efq; Cumberland County, Pennfylvania. 


_The Honourable Andrew Oliver, jun. Efq; one of the Judges of the Superior 


Court, Salem, Maffachufetts Bay. 
David Oliphant, Efq; South-Carolina. 
Mr. John Ord, Notary Public, Philadelphia, 
Jofhua Orne, Efq; Marblehead, Maflachufetts Bay. 
Mr. Samuel Orne, Merchant, Salem, Maflachufetts Bay, 23 fets. 
Mr. Daniel Ofburn, Southold Suffold County, New-York. 
Jofeph Ottolenghe, Efq; Superintendant of the Silk Culture, Georgia. 
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The Hon. Tate: Page, Efq; of Gloucefter, Virginia. 


The Hon. William Parker, Efq; one of the Judges of the Superior Court for 


New-Hamphhire, 


Samuel Holden Parfons, Edq; Barrifter at Law, Lyme, Conneéticut. 


Dr, William Paine, Salem, Maffachufetts Bay. 

John Pamor, Efq; South-Carolina. . 

John 7 hee e, ftudent of Law, Accomack, Virginia. 

John Park, A, B. fludent of Law, Newcaftle on Delaware. 

Oliver Partridge, Efq; Hatfield, Maflachufetts Bay. et: 

John Patton, Efq; Reading, Pennfylvania. 

Mr. Samuel Patterfon, Gent. Newcaftle on Delaware. 

Elifha Paine Efq; King’s Attorney for the County of W nen and Barriftes 
, at Law, Prefton, Connedticut. 


: Temcis Pearce, Efq; of the Ifand of St. Croix. res 


The Hon. Daniel Peirce, Efg; Portfmduth, New-Hampfhire. 
Edward Pearfon, Efq; Attorney at Law, New-Hampbfhire. 
Mr. Thomas Pierce, Gent. Barbadoes. 


_ Mr. Ifrael Pemberton, Merchant, Philadelphia. 


Mr. Jofeph Pemberton, Merchant, Philadelphia. 
Edmund Pendleton, Efq; Caroline County, Virginia. 
Philip Pendleton, Efq; Berkley County, Viren 
Alexander Perroneau, jun. Efq; South-Carolina. 
Richard Peters, Efq; Attorney at Law, Philadelphia. 
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Charles Phelps, Efq; Stonington, Connedticut. 
Thomas Phepoe, Efq; South-Carolina.- ~ 


Colonel John Phillips, Efq; one of the Juftices of the Interior Court for the - 


— County of Rockingham, New-Hampthire, ~ 
Dr. Frederick Philé, Philadelphia. 
Philadelphia Library Company, 2 fets. 
Philadelphia College Library. 
The Hon. Benjamin Pitman, 


Efq; Salem Maffachufetts Bay. 


The Hon. William Pitkin, Efq; one of the Judges of the Superior Court for 


‘ Connecticut, at Stratford. - 
Georg 
Jabez Pitt, Efq; New Kent County, Virginia. - 
Mr. Samuel Pleafants, Merchant, Philadelphia. 
Mr. Robert Pleafants, jun. Merchant, Virginia. 


ge Pitkin, Efq; Clerk of the Superior Court, at Hartfor 


Dr. William Plunket, Efg; Cumberland County, Pennfylvania. 


Mr. William Poole, Wilmington. 

Edward Pope, Efq; Attorney at Law, Dartmouth, Rhode- 
John Potts, Efq; Philadelphia. 3 

Samuel Potts, Efq; Pottfgrove, Pennfylvania. 

Jofeph Petts, Efq; Welt River, Maryland. 

Mr. David Potts, Merchant, Philadelphia. 

Mr. James Potts, ftudent of Law, Philadelphia. 

Elitha Porter, Efq; Hadley, New-Hampfhire. 

Mr. James Pollock, Tavern-keeper, Carlifle, Pennfylvania. 
Captain James Potter, Cumberland County, Pennfylvania. 
Dr, Elitha Poinfett, South-Carolina: 

Francis Pouffett, Efq; Welt-Florida. 

John Pratt, Efq; Clerk of the Aflembly, New-Providence; 
Abraham Pratt, New-Providence, Bahama-Ifland. 
Captain Marcus Prevoolt, New- Jerfey. 

Elifha Prive, Efq; Chefter County, Pennfylvania. 

John Price, Efq; Reading, Pennfylvania. 

Robert Pringle, Efg; South Carolina. 


Ifland. 


d, Connetticut. - 


Bahama- Ifland. 


i d Regifter of the Court of Chanery, 


Charles Price, jun, Efg; Examiner an 
Georgia. 
Mefirs. Purdie and Dixon, 
The Rev. Henry Purcell, South-Carolina. 
William Pynchon, Efq; Barrilter at Law, 
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Samuel Quincy, Efq; Barrifter at Law; Bofton. 
Edmund Quincy, Efg; Barrilter at Law, Bolton. 


Printers, Williamfburgh, Virginia, 24 fets. 


Salem, Maflachufetts Bay. 
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Anthony Ramfay, Efq; Alexandria, Virginia. 
John Randle, Eig; Deputy Secretary and Provoft Marfhal General of the 
Ifland of Bermuda. 
Dr. Ifaac Rand, jun. Bolton. 
John Rapalje, Efq; King’s County, Virginia. 
ftudent of Law, Lancatter, Pennfylvania. 
Mr. John Riely, Bullfkin Creek, Berkeley County, Virginia, 
Mr. John Riddell, Merchant, Dumfries, Virginia. 
Mtr. Richard Rigg, Surveyor, Augufta County, Virginia. 
Charles Ridgely, Efq; Kent County, on Delaware. 
Mr. William Rind, Printer, Williamfburgh, Virginia, 12 fets. 
Rodolphus Ritzema, Efq; Attorney at Law, New-York. 
Mr. James Rivington, Bookfeller, New-York, 200 fets. 
Mr. Robert Robb, Cumberland County, Pennfylvania. 
Mr. Andrew Robefon, ftudent of Law, Philadelphia. 
_ Thomas Robie Efq; Merchant, Marblehead, Maffachufetts Bay. 
William Robinfon, Efq; Princefs Anne County, Virginia. 
Matthew Robinfon, Efq; Attorney at Law, South Kingfton, 
George Robinfon, Efq; Shearman’s Valley, Pennfylvania. 
William Rodman, Efq; Bucks County, Pennfylvania 
Cefar Rodney, Efq; one of the Judges of the Supreme Court for Kent County 
- on Delaware. . 
Mr. William Rodney, Kent Cotinty on Delaware. 
Mr. Maurice Rogers, Philadelphia. 
George Rome, Efq; New-port, Rhode-Ifland. 
Mr. Ifaac Roolevelt, Merchant, New-York. 
- Ephraim Root, Efq; Coventry, Connecticut. 
| John Rofs, Efg; Attorney at Law, Philadelphia, 
George Rofs, Efq; Attorney at Law, Lancatter, Pennfylvania. 
Samuel Rofs, Efq; New-Providence, Bahama-Ifland. 
Mr. Francis Rotch, Merchant, Dartmouth, Rhode-Ifland. 
Mr. John Rowan, Carlifle, Pennfylvania. ’ 
Robert Rowand, Efq; South-Carolina. weap 
Andrew Rowland, Efq; Barrifter at Law, Fairfield, Conneticut. | 
John Ruffin, jun. Efq; Dinwiddie County, Virginia. 
Mr, William Ruffell, Merchant, Baltimore, Maryland. 

‘Thomas Rutter, Efq; Pottfgrove, Pennfylvania. 

Mr. Henry Rutgers, New-York. ; 


Rhode-filand: 
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Jofeph Sacket, M. D. New-York. 
John Saffer, Efq; North-Carolina. 
Mr. John Saunders. “g 
Nathaniel Littleton Savage, Efq; Northampton County, Virginia. 
vr tore Mr. Richard 
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Mr. Richard Savage, Merchant, Philadelphia. 
Mr. John Schaw, Merchant, Norfolk, Virginia, 30 fets. 

Mr. John Peter Schenk, Merchant, New-York. 

Mr. Henry Scudden, Huntington, Suffolk County, New-York. 

John Morin Scott, Efg; Attorney at Law, New-York, 2 fets. 

Samuel Selden, E.fq; Lyme, Connecticut. 

Theodore Sedgwick, Efg; Sheffield, Maflachufetts Bay. 

Mr. Cornelius J. pebring. Merchant, New-York. 

John Sellers Efq; Chefter County, Pennfylvania. 

Mr. William Semple, Merchant, Philadelphia. 

Mr. Robert Semple, Cumberland County, Pennfylvania. 

David Sewell, Eq; Barrifler at Law, York, Maflachufetts Bay. 

John Mitchell Sewell, Efq; Attorney at Law, New-Hampthire, 

Samuel Sewall, Efq; Brookline, Maflachufetts Bay. - 

Mr. John Seymour, South-Carolina. 

Jonathan Serjeant, Efq; Attorney at Law, Princeton, New- Jerfey. 
Richard Cutt Shannon, Portfmouth, New-Hamphhire. 

Mr Jacob Shephard, Merchant, Newbern, North-Carolina. 

Mr. David Shepherd, Gent. Berkeley County, Virginia. 

Mr. Anthony Somerfall, South-Carolina. 

Mr. Solomon Southwick, Printer, New-port, Rhode-Ifland, 7 fets. 

James Sowerley, Eiq; Captain of his Majefty’s Royal Artillery, New-York. 
Afa Spalding, Efq; Barrifer at Law, New-Haven, Connedticut. 

Mr. Nathaniel Sparhawk, jun, Merchant, Salem, Maflachufetts Bay. 
Mr. John Sparhawk, Bookfeller, Portfmouth, New- -Hampfhire, 14 fets. 

~ Samuel Spencer, Efq; South-Carolina. 

Mr, William Spencer, Scrivener, Baltimore, 

Dr. John Sprague, Bofton. 

Mr. Edward Stabler, Merchant, Peterfburgh, Virginia, 
Oliver Stanley, Efg; Wallingford, Connedticuté 

Mr. Wyat St, Barbe, Merchant, Marblehead. ~ 

Mr. Ebenezer Stedman, Cambridge, Maflachnfetts Bay. 
The Rev. John Steel, A. M. Carlifle, Pennfylvania. 
Col. Adam Stephens, Efq; Berkeley County, Virginia. 
George Stevenfon, Efq; Carlifle, Pennfylvania. 

John “Stevens, juh. Efq; Lebanon Valley, New-Jerfey, 
The Rev. John Stevens, near Petapfco, Maryland. 

Mr. Samuel Stevens, New-York. 

Mr. Tucker St. George, Hog Ifland Ferry, near Williambburgh, Virginia, * 
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The Hon. Robert Stirling Efq; Chief Juftice of New- Providence, Bahama-Ifland. 


\ Jofeph Stiles, Efq; Woodberry, Connecticut. 

Richard Stiles Efq; Elizabeth-Town, New-Jerfey. 
Experience Storr, A. M. Mansfield, Maffachufetts Bay. 
Mr, John Storr, Mansfield) Maflachufetts Bay. 
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Jacob Stout, Efq; Kent County on Delaware, 

The Hon. Richard Stockton, Attorney at Law, Princeton, New-Jerfey. 

Robert Stockton, Efq; one of the Examiners in Chancery, New-Jericy. 

Samuel Witham Stockton, Efq; Princeton, New-Jerfey. 

| The Hon. Roger Sherman, Efq; one of the Judges of the Superior Court of 

Conneticut. 

Jofeph Shippen, jun. Efq; Provincial Secretary for Pennfylvania. 

| Mr, Thomas Shirley, South-Carolina. : 

Thomas Shubrick, jun. Efq; South-Carolina. 

| Peter Simons, Efq; Sonth-Carolina. 

Benjamin Simons, E fq; South-Carolina, 

Mr. William Simmons, Falmouth, Merchant, New-Hampfhire. 

| Gold. Seleck Silliman, Efq; King’s Attorney for the County of Fairfield, aad 

Barrifter at Law, Fairfield, Conneticut, » 
Ackurs Siffon, Efq, New-port, Rhode-Ifland. 

| Jofeph Skelton, Efq; Princeton, New- Jerfey. 

Thomas Skelton, Efq; Amwell, New- Jerfey. 

Thomas Smalling, Efq; of the Ifland of Jamaica. 

The Hon. Thomas Smith, Efq,; Bermuda. 

James Smith, Efq; Attorney at Law, York-town, Pennfylvania. 

| ‘William Smith, Efg; Huntington, Long-Ifland, New-York, 

| Thomas Smith, Efg; Prothonotary of Bedford, Pennfylvania. 

Richard Smith, Efg; Kent County on Delaware. 

David Smith, Eiq; Cecil County, Maryland. 

Henry Sachevere! Smith, Efq; Barbadoes. ; 

William Peartree Smith, Efq; Elizabeth-Town, New- Jerfey. 

Colonel Abraham Smith, Augufta County, Virginia. 

Captain Daniel Smith, Augufta County, Virginia. 

Mr. John Smith, Merchant, Baltimore, Maryland. 

William Smith, Efq; St. George’s Manor, Suffolk County, New-York. 

Richard Snediker, Efq; Attorney at Law, Dutchefs County, New- York. 

Smith Sneyd Efg; Accomack County, Virginia. 

Mr. Jedediah Snowden, Cabinet-maker, Philadelphia; 

Jonathan Sturgis, Efq; Barrifter at Law, Fairfield, Conne@icut, 
John Sullivan, Efg; Attorney at Law, New-Hamphthire. 

Mr. John Sullivan, Druggilt, Philadelphia. 

William Sutton, Efq; Maroneck, Weftchefter, New-York, 

Thomas Swearngein, Efg; Berkeley County, Virginia, 

Michael Swoope, Efq; York-town, ‘Pennfylvania, 

James Sykes, Efq; Kent County on Delaware. 

The Hon. John Tayloe, Efq; Richmond County, Virginia. 

William Taylor, Efq; Freehold, New-Jerfey. 

Mr. Edmund Taylor, Merchant, Frederickfburgh, Virginia, 

George Taylor, Efq; gigi Pennfylvania. . 
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Mr. William Taylor, Silverfmith, Philadelphia. 
Colonel Abraham Ten Broeck, Efq; Albany, New-York. 
Mr. Richard Thomas, Farmer, Chefter County, Pennfylvania. 
John Thomas, Efq; near Weft River, Maryland. 
Captain William Thomfon, Efq; near Carlifle, Pennfylvatiia. 
Mr. Charles Thomfon, Merchant, Philadelphia, 
William Thompfon, Efg; Attorney at Law. 
Mr. Henry Thompfon, Merchant, Baltimore, Maryland. 
David Thompfon, Efq; Newcattle on Delaware. 

John Thernion, Efq; Loudon County, Virginia. 
Matthew Thornton, Efq; New-Hampfhire. 

The Rev, Charles Minn Thrufton, A. M. Rector of Frederick, Virginia. 
Mr. — Thurfton, Merchant, New-port, Rhode-ifland. , 
- Samnel Tobin, Efg; Attorney at Law, Newcaftle on Delaware. 
Mr. Thomas Tredwell, Suffolk County, New-York. 
Jofeph Trumbull, Efq; Lebanon, Connecticut. 
Henry Tucker, Efq; Somerfet, Bermuda. 
Ruth Tucker, Efq; New-Providence, Bahama: Ifland. 

The Honourable Henry Tucker, Efq; Bermuda. 
i John Tucker, Efq; Bermuda. 

Henry Lucker, jun. Efq; Bermuda. 
-'The Hon. Andrew Turnbull, Efq; Eaft-Florida. 

ies 


John Van Cortlandt, Efg; New-York. @ 

Philip Van Cortlandt, Efq; Jamaica, Long-IHland, New-York. 

Henry Vandyk, Efq; Barrifter at Law, Stratford, Connecticut. 

Nicolas Vandyke, Efq; Newcafile County on Delaware, 

James Vandyke, Efq; Kent County on Delaware 

Mr. David Van Horne, Merchant, New-York. 

John Vardill, A. M. Profeffor of Hiftory and Languages, New-York. 

John Mitchell Varnum, Efq; Attorney at Law, Eaft Greenwich, Rhode-Ifland. 
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John Watkins, Efq; New-York. 
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BooK THE FOURTH. 


Or PUBLIC WRONGS, 


Pd 


CHAPTER THE FIRST. 


‘Or THE NATURE or CRIMES; anv 
THEIR PUNISHMENT. 


E are now arrived at the fourth and laft branch 
of thefe commentaries ; which treats of public 


remember that, in the beginning of the prece- 


ding volume*, wrongs were divided into two forts or fpecies 3 


the one private, andthe other public. Private wrongs, which are 
frequently termed civil injuries, were the fubject of that entire 
book: we are now therefore, lattly, to proceed to the confide- 


ration of public wrongs, or crimes and mifdemefnors; with 


the means of their prevention and punifhment. In the purfuit 
of which fubject I fhall confider, in the firft place, the general 


‘nature of crimes and punifhments; fecondly, the perfons capable 


of pn cahy crimes ; thirdly, their feveral degrees of guilt, 


Vouger e A | as 


“ a Boek III. ch. 1, 


wrongs, or crimes and mifdemefnors. For wemay 


> | PuBLIG | Boox lV« — 


as principles or acceffories; fourthly, the feveral fpecies of 
crimes, with the punifhment ‘annexed to each by the laws. of 
England, fifthly, the means of preventing their perpetration ; 
and, fixthly, the method of inflicting thofe punifhments, which 
the law has annexed to each feveral crime and mifdemefnor. 


First, as tothe general nature of crimes and their punifh- 
the difcuffion and admeafurement of which forms in 
every country the code of criminal law ; or, as it is more ufually 
denominated with us in England, the doétrine of the pleas of 
the crown: fo called, becaufe the king, in whom centers the 
majefty of the whole community, is fappofed by the law to be 
-thetperfon injured by every infraction of the public rights be- 
longing to that community, and is therefore in all cafes the pro- 
per profecutor for every public offence”. a 3 


ment , 


Tur knowlege of this branch of jurifprudence, which 
‘teaches the nature, extent, and degrees of every crime, and 
adjutts to it it’s adequate and neceffary penalty, is of the utmoft 
importance to every individualin the ftate. For (as a very great 
matter of the crown law ° has obferved upon a fimilar occafion) 
no rank or elevation in life, no uprightnefs of heart, no pru- 
dence or circumfpection of conduct, fhould tempt a man to 
conclude, that he may not at fome time or other be deeply in- 
terefted in thefe refearches. The infirmities of the beft among 
us, the vices and ungovernable paflions of others, the inftabi- 
lity of all human affairs, and the numberlefs unforefeen events, 
which the compafs of a day may bring forth, will teach us - 
(upon a moment’s refletion) that to know with precifion what 
the laws of our country have forbidden, and the deplorable 
confequences to which a wilful difobedience may expofe us, is” 
a matter of univerfal concern. | A 


~ In proportion to the importance of the criminal law, ought 
_ alfo to be the care and attention of the legiflature in properly 
| . forming 


& See Vol. I. p. 268 € Sir Michael Fofter, pref, to rep: 
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forming and enforcing it. It fhould be founded upon principles 
that are permanent, uniform, and univerfal; and always con- 
formable to the diftates of truth and juftice, the feelings of 
humanity, and the indeliable rights of mankind: though it 
fometimes (provided there be no tranfgreflion of thefe eternal 
‘boundaries) may be modified, narrowed, or enlarged, accord- 
ing to the local or occafional neceflities of the ftate which it is 
meant to govern. And yet, cither from a want of attention to 
thefe principles in the firtt concoétion of the laws, and adopting 
in their ftead the impetuous dictates of avarice, ambition, and 
revenge; from retaining the difcordant political regulations, 
which fucceflive conquerors or factions have eftablifhed, in the 
various revolutions of government ; from giving a lafting efh- 
cacy to fanctions that were intended to be temporary, and made 
(as lord Bacon exprefles it) merely upon the {pur of the oceafion ; 
or from, laftly, too haftily employing fuch means as are greatly 
difproportionate to their end, in order to check the progrefs of 
fome very prevalent offence; from fome,or fromall,of thefe caufes 
it hath happened, that the criminal law is in every country of 
Europe more rude and imperfect than the civil. I ihall not here 
enter into any Minute enquiries concerning thelocal conftitutions 
of other nations; the inhumanity and miftaken policy of which 
have been fufficiently pointed out by ingenious writers of their 
own?, But even with usin England, where our crown-law is 
with juftice fuppofed to be more nearly advanced to perfection ; 
where crimes are more accurately defined, and penalties lefs 
uncertain and arbitrary ; where all our accufations are public, | 
and our trials in the face of the world; where torture is un- 
known, and every delinquent is judged by fuch of his equals, 
againft whom he can form no exception nor even a perfonal 
diflike ;—even here we {hall occafionally find room to remark 
fome particulars, that feem to want revifion and amendment. 
Thefe have chiefly arifen from too fcrupulous an adherence to 
fome rules of the antient common law, when the reafons have 
ceafed upon which thofe rules were founded ; from not repeal- 
Aus ing 
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ing fuch of the old penal laws as are either obfolete or abfurd ; 
and from too little care and attention in framing and pafling 
new ones. The enacting of penalties, to which a whole nation 
fhall be fubjeét, ought not to be left as a matter of indifference 
to the paflions or interefts of a few, who upon temporary mo- 
tives may prefer or fupport fuch a bill; but be calmly and ma- 
turely confidered by perfons, who know what provifion the laws 
has already made to remedy the mifchief complained of, who 


which are now propofed, and who will judge without paflion 
or prejudice how adequate they are to the evil. It is never ufual 
in the houfe of peers even to read a private bill, which may 
affect the property of an individual, without firft referring it to 
fome of the learned judges, and hearing their report thereon’. 
And furely equal precaution is neceflary, when laws are to be 
eftablithed, which may affect the property, the liberty, and 
perhaps even thelives, of thoufands. Had fucha reference taken 
place, it is impoflible that in the eighteenth century it could 
ever have been made a capital crime, to break down (however 
malicioufly) the mound of a fifhpond, whereby any fith fhall 
efcape; or to cut down a cherry tree in an orchard’. Were 
even a committee appointed but once in an hundred years to re- 
vife the criminal law, it could not have continued to this hour 
a felony without benefit of clergy, to be feen for one month in 
the company of perfons who call themfelves, or are called, 


Egyptians’. 


Ir is true, that thefe outrageous penalties, being feldom or 
never infliéed, are hardly known to be law by the public: 
but that rather aggravates the mifchief, by laying a {nare for 
the unwary. Yet they cannat but occur to the obfervation. of 
any one, who hath undertaken the tafk of examining the great 
outlines of the Englifh law, and tracing them up to their 
principles: and it is the duty of fuch a one to hint them with 

decency 


# 


& Stat, 5, liz. c. 20+ 
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can from experience forefee the probable confequences of thofe. 
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decency to thofe, whofe abilities and ftations enable them to 
apply the remedy. Having therefore premifed this apology for 
fome of the enfuing remarks, which might otherwife feem to 
favour of arrogance, I proceed now to confider (in the firit 
_ place) the general nature of crimes. 


)o XM A cRIME, or mifdemefnor, is an actcommitted, or 
- omitted, in violation ofa public law, either forbidding or com- 
| manding it. This general definition comprehends both crimes 
and mifdemefnors ; which, properly {peaking, are mere fyno- 
- nymous terms: though, in common ufage, the word “ crimes” 
- is made to denote fuch offences as are,of a deeper and more a-. 
trocious dye; while {maller faults, and omiflions of Iefs confe- 
quence, are comprized under the gentler mame of “ mifde- 
«¢ mefnors’’ only. 


Tas diftin@ion of public wrongs from private, of crimes 
and mifdemefnors from civil injuries, feems principally to con- 
GR in this: that private wrongs, or civil injuries, are an in- 
fringement or privation of the civil rights which belong to in- 
dividuals, confidered merely as individuals ; public wrongs, or 
crimes and mifdemefnors, are a breach and violation of the pub- 
lic rights and duties, due to the whole community, confidered 
as a community, in it’s focial aggregate capacity. Asif I de- 
tain a field from another man, to which the law has given him 
aright, this isa civil injury, and not a crime ; for here only 
the right of an ‘ndividual is concerned, and it is immaterial to 
the public, which of us is in poffeflion of the land: but trea- 
fon, murder, and robbery are properly ranked among crimes 5 
fince, befides the injury done to individuals, they firike at the 
very being of fociety ; which cannot poflibly fubfift, where ac- 
tions of this fort are fuffered to efcape with impunity. . 


Tw all cafes the crime includes an injury: every public of- 
fence is alfo a private wrong, and fomewhat more; it affects 
the individual, and it likewife affects the community. Thus 

) treafon 
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treafon in imagining the king’s death involves in it confpiracy 
againft an individual, which is alfo a civil injury* but as this 
fpecies of treafon in it’s confequences principally tends to the 
- diffolution of government, and the deftruétion thereby of the 
order and peace of fociety, this denominates it a crime of the 
higheft magnitude. Murder is an injury to the life of an indi- 
vidual; but the law of fociety confiders principally the lofs | 
which the ftate fuftains by being deprived of a member, and | 
the pernicious example thereby fet, for others to do the like. 
Robbery may be confidered in the fame view : itis an injury to 
private property ; but, were that all, a civil fatisfaction in da- 
mages might atone forit: the public mifchief is the thing, for 
the prevention of which our laws have made it a capital offence. 
In thefe grofs and atrocious injuries the private wrong is fwal- 
lowed up in the public: we feldom hear any mention made of 
fatisfaction to the individual ; the fatisfaction to the community 
being fo very great. And indeed, as the public crime is not 
otherwife avenged than by forfeiture of life and property, it 1s. 
impoffible afterwards to make any reparation for the private 
wrong; which can only be had from the body or goods of the 
agereflor. But there are crimes of an inferior nature, in which 
the public punifhment is not fo fevere, but it affords room for 
a private compenfation alfo: and herein the diftinGion of crimes — 
from civil injuries is very apparent. For inftance; in the cafe 
‘of battery, or beating another, the agereflor may be indicted, 
for this at the fuit of the king, for difturbing the public peace, 
and be punifhed criminally by fine and imprifonment : and the 
arty beaten may alfo have his private remedy by action 
of trefpafs for the injury, which he in particular fuftains, and 
recover a civil fatisfaétion in damages. So alfo, in cafe of a 
public nufance, as digging a ditch acrofs a highway, this is 
punifhable by indiétment, as a common offence to the whole 
kingdom and all his majefty’s fubjects : but if any individual 
fuftains any {pecial damage thereby, as laming his horfe, break- 
ing his carriage, or the like, the offender may be compelled to 
make 
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make ample fatisfaétion, as well for the Pinte injury, as for 
the public wrong. 


- Urown the whole we may obferve, that in taking cognizance 
of all wrongs, or unlawful acts, the law has a double view : 
| viz. not only to redrefs the party injured, by either reftoring to 
_ him hisright, if poffible; or by giving him an equivalent ; the 
_ manner of doing which was the object of our enquiries in the 
_ preceding book of thefe commentaries: but alfo to fecure to 
_ the public the benefit of fociety, by preventing or punifhing 
every breach and violation of thofe laws, which the fovercign 
power has thought proper to eftablifh, for the government and 
tranquillity of the whole. What thofe breaches are, and how 
prevented or punifhed, are to be confidered in the prefent book. 


Il. Tue nature of crimes and mifdemefnors in general Heine 
thus afcertained and diftinguifhed, I proceed in the next place 
to confider the general nature of puni/bments: which are evils or 
inconveniences confequent upon crimes and mifdemefnors ; _be- 
ing devifed, denounced, and inflicted by human laws, in con- 
fequence of difobedience or mifbehaviour in thofe, to regulate | 
whofe conduct fuch laws were refpectively made. And herein 
we will briefly confider the power, . the end, and the meafure of 
human punifhment. 


1. As to the power of human punifhment, or theright of 
‘the temporal legiflator to inflict difcretionary penalties for crimes 
and mifdemefnors’. It is clear, that the right of punifhing 
crimes 3 againit the law of nature, as murder and the like, is in 
aftate of mere nature vefted in every individual. For it muft 
be velted in fomebody ; otherwife the laws of nature would be 
vain and fruitlefs, if none were empowered to put them in 
execution: and if that power is vefted in any one, it muft alfo 
be vefted in a// mankind; fince all are by nature equal. Whereof 
| the 
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the firft murderer Cain was fo fenfible, that we find him ‘ ex- 
_ prefling his apprehenfions, that whoever fhould find him would 
flay him. In a flate of fociety this right is transferred from in- 
dividuals to the fovereign power; whereby men are prevented 
from being judges in their own caufes, which is one of the 
evils that civil government was intended to remedy. Whatever 
~ power therefore individuals had of punifhing offences againit the 
law of nature, that is now velted in the magiftrate alone; who 
bears the fword of juftice by the confent of the whole commu- 
nity. And to this precedent natural power of individuals muft 
bé referred that right, which fome have argued to belong to 
every ftate, (though, in fact, never exercifed by any) of punith- 
ing not only their own fubjects, but alfo foreign embaflacors, 
even with death itfelf; in cafe they have offended, not indeed 
againft the municipal laws of the country, but againft the di- 
vine laws of nature, and become liable thereby to forfeit their 


lives for their guilt®. 


Astooffences merely againft the laws of fociety, which are 
only mala probibita, and not mala in fe; the temporal magil- 
trate is alfo empowered to inflit coercive penalties for fuch 
tranfgreflions : and this by the confent of individuals ; who, in 
forming focieties, did.either tacitly or exprefsly invelt the fove- 
reign power with a right of making laws, and of enforcing 
obedience, to them when made, by exercifing, upon their non- 
obfervance, feveritics, adequate to the evil. The lawfulnefs, 
therefore of punifhing fuch criminals is founded upon this prin- 
ciple, that the law by which they fuffer was made by their own 
confent ; it is a part of the original contract into which they en- 
tered, when firft they engaged in fociety; it was calculated for, 
and has long contributed to, their own fecurity. 


Tuts right therefore, being thus conferred by univerfal con- 
fent, gives to the ftate exactly the fame power, and no more, 


over all it’s members, as each individual member had naturally 
over 
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over himfelf or others. Which has occafioned fome to doubt, 
how fara human legiflature ought to inflict capital punishments 
for pofitive offences ; offences againft the municipal law only, 
and not againft the law of nature; fince no individual has, na- 
turally, a power of infli@ting death upon himfelf or others for 
actions in themfelves indifferent. With regard to offences mala 
in fe, capital punifhments are in fome inftances inflicted by the 
immediate command of God himfelf to all mankind; as, in the 
cafe of murder, by the precept delivered to Noah, theircom- 
mon anceftor and reprefentative!, “* whofo fheddeth man’s blood, 
<¢ by man fhall his blood be fhed.” In other inflances they are 
inflicted after the example of the creator, in his pofitive code of 
laws for the regulation of the Jewifh republic ; as in the cate of 
the crime againft nature. But they are fometimes mflicted with- 
out fuch exprefs warrant or example, at the will and difcretion 
of the human legiflature ; as for forgery, for theft, and fome- 
times for -offences of a lighter kind. Of thefe we are princi- 
pally to fpeak: as thefe crimes are, none of them, offences 
againft natural, but only againft focial, rights; not even theft 
itfelf, unlefs it be accompanied with violeace to one’s houfe or 
perfon: all others being an infringement of that right of pro- 
perty, which, as we have formerly feen™, owes it’s origin not 
‘to thelaw of nature, but merely to civil fociety. : 


_ Tse practice of infliding capital punifhments, for offences of 
human inftitution, is thus juftified by that great and good man, 
fir Matthew Hale”: “ when.offences grow enormous, frequent, 
« and dangerous toakingdom or flate, deftructive or highly 
‘© pernicious to civil focieties, and to the great infecurity and 
«© danger of the kingdom or it’s inhabitants, fevere punifhment 
© and even death itfelf is neceflary to be annexed to laws in 
«* many cafes by the prudence of law-givers.”’ It is therefore the 
enormity, or dangerous tendency, of the crime, that alone can 


warrant any earthly legifllature in putting him to death that 
Voi. ly. | commits 


1 Gen. ix. 6. 
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commits it. It isnot it’s frequency only, or the difficulty of 
otherwife preventing it, that will excufe our attempting to pre- 
vent it by a wanton effufion of human blood. For, though the 
end of punifhmentis to deter men from offending, 1t never can 
follow from thence, that itis lawful to deter them at any rate 
and by any means; fince there may be unlawful methods of en- 
forcing obedience even to the jufteft laws. Every humane le- 
giflator will be therefore extremely cautious of eftablifhing laws 
that inflict the penalty of death, efpecially for flight offences, 
or fuch as are merely pofitive. He will expect a better reafon 
for his fo doing, than that loofe one which generally is given ; 
that itis found by former experience, that no lighter penalty will 
be effectual. For isit found upon farther experience, that ca-' 
pital punifhments are more effectual ? Was the vaft territory of 
all the Ruflias worfe regulated under the late emprefs Fliza- 
beth, than under her more fanguinary predeceffors? Is it now, 
under Catherine II, lefs civilized, lefs focial, lefs feeure? And 
yet we are affured, that neither of, thefe illuftrious princefies 
have, throughout their whole adminiftration, inflicted the pe- 
nalty of death: andthelatter has, upon full perfualion of it’s 
- being ufelefs, nay even pernicious, given orders for abolith- 
ing it entirely throughout her extentive dominions®. ‘But in- 
deed, were capital punifhments proved by experience to be a 
fare and effectual remedy, that would not prove the neceflity 
(upon which the juftice and propriety depend) of inflicting 
them upon all occafions when other expedients fail. I fear _ 
this reafoning would extend a great deal too far. For inftance, 
the damage done to our public roads by loaded waggons is 
univerfally allowed, and many laws have been made to pre- 
ventit; none of which have hitherto proved effectual. But 
it does not therefore follow, that it would be juft for the le- 
giflature to inflict death upon every obftinate carrier, who de- 
feats or eludes the provifions of former ftatutes. Where the 
evil to be prevented is not adequate to the violence of the . 

preventive, a fovercign that thinks ferioufly cam never juftify 
, ie. fuch. 


49 Grand inftrudtions for framing a new code of laws for the Ruffian empire. §. 4109 
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fach a law to the dictates of confcience and humanity. To fhed 
the blood of our fellow creature is a matter that requires the 
greatett deliberation, and the fulleft conviction of our,own au- 
thority : for life is the immediate gift of God to man; which 
neither he canrefign , nor can it be taken from him, unlefs by 
the command or permiflion of him who gave it ; either exprefsly 
revealed, or collected from the laws of nature or fociety by clear: 


and indifputable demonttration. 


1 wountp not be underflood to deny the right of the legifla- 
ture in any country to inforce it’s own Jaws by the death of 
the tranfgreffor, though perfons of fome abilities have doubted 
it; but only to fuggeft a few hints for the confideration of fuch 
asare, or may hereafter become, ‘legiflators. When a queition 


arifes, whether death may be lawfully inflicted for this or that 


‘tranfgrefiion, the wifdom of the laws muft decide it: and to, 


this public judgment or decifion all private judgments mutt 
fabmit; elfe there is an end of the firft principle of all fociety 
and government. The guilt of blood, if any, mutt lie at their 
doors, who mifinterpret the extent of their warrant ; and not 
at the doors of the fubject, who is bound to receive the inter- 
pretations, that are given by the fovereign power. 


2. As to the end, or final caufe of human punifhments.. 
This is not by way of atonement or expiation for the crime 
committed ; for that muft be left to the juft determination of 


the fupreme being: but as a precaution againft future offences 


of the fame kind. This is effected three ways: either by the 
amendment of the offender himfelf; for which purpofe alt cor- 


poral punifhments, fines, and temporary exile or imprifonment 


are inflicted: or, by deterring others by the dread of his ex- 
ample from offending in the like way, “ ut poena (as Tully” 
<¢ exprefles it) ad paucos, metus ad omnes perveniat.;? which 
gives rife to all ignominious. punifhments, and to fuch, execu- 
tions of juftice as are open and public: or, laftly, by depriving 

B 2 the 
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the party injuring of the power to do future mifchief; which 
is effected by either putting him to death, or condemning 
him to perpetual confinement, flavery, or exile. The fame one 
end, of preventing future crimes, is endeavoured to be anfwered 
by each of thefe three fpecies of punifhment. The public gains 
equal fecurity, whether the offender himfelf be amended by 
wholfome correction, or whether he bedifabled from doing any 
farther harm: and if the penalty fails of both thefe effects, as 
it may do, ftill the terror of his example remains as a warning 
to other citizens. The method however of infliGing punith- 
ment ought always to be proportioned to the particular purpofe 
it is meant to ferve, and by no means to exceed it: therefore 
the pains of death, and perpetual difability by exile, flavery, or 
imprifonment, ought never to be inflicted, but when the-of- 
fender appears incorrigible: which may be collected either from 
a repetition of minuter offences; or from the perpetration of — 
fome one crime of deep malignity, which of itfelf demonftrates 
a -difpofition without hope or probability of amendment: and 
in fuch cafesit would be cruelty to the public, to defer the pu- 
nifhment of fuch a criminal, till he had an opportunity of Tes 
peating perhaps the worit of villainies. | 


3. As to the meafiure of human punifhments. From what 
has been obferved in the former articles we may collect, that 
the quantity of punifhment can never be abfolutely déteenutied 
by any ftanding invariable rule; but it mutt be’ left to the arbi- 
tration of the legiflature to inflict fuch penalties as are warranted 
by the laws of nature and fociety, and fuch as appear to be the 
beft calculated to anfwer the end of precaution againit future 
offences. 


Hence it will be evident, that what fome have fo highly 
extolled for its equity, the /ex talionis or law of retaliation, can 
never be in all cafes an adequate or permanent rule of punifh- 
ment. In fome cafes indeed it feems to be diftated by natural 
reafon ; as in the cafe of confpiracies to do an injury, or falfe 

accufations 


f 
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accufations of the innocent: to which we may add that law of 
the Jews and Egyptians, mentioned by Jofephus and Diodorus 
Siculus, that whoever. without fufficient caufe was found witk 
| any mortal poifon in his cuftody, fhould himfelf be obliged to 
take it. But, in general, the difference of perfons, place, time, 
| provocation, or other circumftances, may enhance or mitigate 
the offence; and in fuch éafes retaliation can never be a proper 
-meafure of juftice. Ifa nobleman firikes a peafant, all man- 
kind will fee, that if a court of juftice awards a return of the 
_ blow, itis more than a jut compenfation. On the other hand, 
_ retaliation may fometimes be too eafy a fentence; as, if a man 
_ malicioufly fhould put out the remaining eye of him who had 
Toft one before, it is too flighta punifhment for the maimer to 
lofe only one of his: and therefore the law of the Locrians, 
_ which demanded an eye for an eye, was in this inftance judi- 
_ ctoufly altered ; by decreeing, in imitation of Solon’s laws’, that 
he who ftruck out the eye of a one-eyed man, fhould lofe both 
_ his own in return. Befides, there are very many crimes, that 
| will im no fhape admit of thefe penalties, without manifeft ab- 
furdity and wickednefs. Theft cannot be punithed by theft, 

_ defamation by defamation, forgery by forgery, adultery by adul- 
_ tery, and the like. And we may add, that thofe inftances, 
_ wherein retaliation appears to be ufed, even by the divine au- 
_ thority, do not really proceed upon the rule of exact retribu- 
tion, by doing to the criminal the fame hurt he has done to his 
neighbour, and no more; but this correfpondence between the 
crime and punifhment is barely a confequence from fome other 
principle. Death is ordered to be punifhed with death; not 
becaufe one is equivalent to the other, for that would be expia- 
tion, and not punifhment. Noris death always an equivalent 
for death: the execution of a needy décripid aflaffin is a poor 
fatisfaGtion for the murder of a nobleman in the bloom of his 
youth, and full enjoyment of his friends, his honours, and his 
fortune. But the reafon upon which this fentence is grounded 
feems to be, that this is the higheft penalty that man can inflict, 
and, 


q Pott, Ant. b. r. c. 36, 
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and tends mo& to the fecurity of the world; by removing one 
murderer from the earth, and fetting a dreadful example to de- 
ter others: fo that even this grand inftance proceeds upon other 
principles than thofe of retaliation. And truly, if any meafure 
of punifhment is to be taken from the damage fuftained by the. | 
fufferer, the punifhment ought rather to exceed than equal the 
injury: fince it feems contrary to reafon and equity, that the | 
guilty (if convicted) fhould fuffer no more than the innocent 
has done before him; efpecially as the fuffering of the innocent | 
is paft and irrevocable, that of the guilty is future, contingent, | 
and liable to be efcaped or evaded. With regard indeed to 
crimes that areincomplete, which confift merely in the inten- | 
tion, and are not yet carried into act, as confpiracies and the | 
like ; the innocent has a chance to fruftrate or avoid the villainy, | 
as the confpirator has alfoa chance to efcape his punifhment : 
and this may be one reafon why the lex éalionis is more proper 
to be inflicted, if at all, for crimes that confift in intention, than 
forfuch as are carried into a@t. It feems indeed confonant to 
natural reafon, and has therefore been adopted as a maxim by 
feveral theoretical writers", that the punifhment, due to the 
crime of which one falfely accufes another, fhould be inflicted 
on the perjured informer. Accordingly, when it was once at-— 
tempted to introduce into England the law of retaliation, it was 

intended as a punifhment for fuch only as preferred malicious 

accufations againft others ; it being enacted by ftatute 37 Edw. 
Ill. c. 18. that fuch as preferred any fuggeftions to the king’s | 
great council fhould put in fureties of taliation ; that is, to incur 

the fame pain that the other fhould have had, in. cafe the 

fuggeftion were found untrue. But, after one year’s experience, 

this punifhment of taliation was rejected, and imprifonment 

adopted in it’s ftead’. | 


But though from what has been faid it appears, that there 


‘cannot be any regular or determinate method of rating the 
quantity 


r Becear. ¢. 15 _s Stat, 38. Edw. II. ¢, 9. 
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quantity of punifhments for crimes, by any one ‘uniform rule; 
but they muft be referred to the will and difcretion of the le- 
giflative power: yet there are fome general principles, drawn 
from the nature and circumftances of the crime, that may be 
of fome afftftance in allotting it an adequate punifhment. 


As, firft, with regard to the object of it: for the greater and 
more exalted the object of an injury is, the more care fhould 
be taken to prevent that injury, and of courfe under this aggra- 
vation the punifhment fhould be more fevere. Therefore treafon 
in confpiring the 4ing’s death is by the Englifh law punithed 
with greater rigour than eyen actually. killing any private fub- 
| ject. And yet, generally, a defign to tranferefs is not fo flagrant 
an enormity, as the actual completion of that delign. For evil, 
the nearer we approach it, is the more difagrecable and fhock- ° 
ing ; fo that it requires more obftinacy in wickednefs to perpe- 
trate an unlawful action, than barely to entertain the thought 
of it: andit is an encouragement to repentance and remorfe, 
even till the laft itage of any crime, that it never is too late to 
_ retraét; and that if a man ftops even here, it is better for him 
than if he proceeds: for which reafons an attempt to rob, to 
 yavifh, or to kill, is far lefs penal than the actualrobbery, rape, 
ormurder. Butin the cafe ofatreafonable confpiracy, the ob- 
- jeét whereof is the king’s majelty, the bare intention will de- 
ferve the higheft degree of feverity: not becaufe the intention 
is equivalent to the act itfelf; but becaufe the greateft rigour is 
no more than adequate toa treafonable purpofe of the heart, and. 
there is no greater left to inflict upon the actual execution itfelf. | 


AG atn: the violence of paflion, or temptation, may fome- 
times alleviate a crime; as theft, in cafe of hunger, is far more 
worthy of compaflion, than when committed through avarice, 
or tofupply one in luxurious exceffes. To kill a man upon 
fadden and violent refentment is lefs penal, than upon cool de- 
liberate malice. The age, education, and character of the of- 
fender the repetition (or otherwife) of the offence; the time, 
| +. ther 
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the place, the company wherein it was committed ; all thefe, and 
athoufand other incidents, may aggravate or extenuate thecrime’. 


FARTHER: as punifhments are chiefly intended for the | 
prevention of future crimes, it is but reafonable that among 
crimes of different natures thofe fhould be moft feverely punith- 
ed, which are the moft deftructive of the public fafety and | 
happinefs’: and, among crimes of an equal malignity, thofe 
which a man has the moft frequent and eafy opportunities of || 
committing, which cannot be fo eafily guarded againit as others, 
and which therefore the offender has the ftrongeft inducement 
to commit: according to what Cicero obferves", “ ea funt 
«© gnimadvertenda peccata maxime, quae difficillime praccaventur.” 
Hence it is, that for a fervant to rob his mafter is in more cafes 
capital, than fora ftranger: if a fervant kills his matter, it is | 
4 fpecies of treafon; in another it is only murder: to fteal a 
handkerchief, or other trifle of above the value of twelvepence, | 
privately from one’s perfon, is made capital; but to carry off a | 
load of corn from an open field, though of fifty times greater 
value, is punifhed with tranfportation only. And, in theifland | 
of Man, thisrule wasformerly carried fo far, that totake away — 
an horfe or an ox was there no felony, but a trefpafs ; becaufe of 
the difficulty in that little territory to conceal them or carry them — 
off: but to fteal a pig ora fowl, which is eafily done, was a capi- 
tal mifdemefnor, and the offender was punifhed with death”. 


LasTLy, asa conclufion tothe whole, we may obferve that _ 
punifhments of unreafonable feverity, efpecially when indifcri- 
minately inflicted, have lefs effet in preventing crimes, and 
amending the manners ofa people, than fuch as are more mer- 
ciful in general, yet properly intermixed with due diftinctions 

of 


t Thus Demofthenes (in hisoration againft ‘* as citizens; and that in the temple, whi- 
Midias,) finely works up the aggravations of “¢ ther the duty of my office called me.” 


the infult he had received. ‘* I was abufed v Beccar. ¢€. 6. 
** fays he, by my enemy, in cold blood, out u pro Sexto Rofcio, 40s 
*€ of malice, not by heat of wine, in the w 4 Irft. 2350 
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of feverity. It is the fentiment of an ingenious writer, who 
feems to have well ftudied the fprings of human action’, that 
crimes are more effectually prevented by the certainty, than by the 
| feverity, of punifhment. For the exceflive feverity of laws (fays 
Montefquieu’) hinders their execution: when the punifhment 
| furpaffes all meafure, the public will frequently out of humanity 
prefer impunity to it. Thus alfo the ftatute 1 Mar. it. 1.¢. 1. re- 
| cites in it’s preamble, “ that the fate of every king confifts more 
affuredly in the love of the fubject towards their prince, than 
in the dread of laws made with rigorous pains; and that laws 
made for the prefervation of the commonwealth without 
great penalties are more often obeyed and kept, than laws 
made with extreme punifhments.’” Uappy had it been for 
the nation, if the fubfequent practice of that deluded princefs 
in matters of religion, had been correfpondent to thefe fénti- 
ments of herfelf and parliament, in matters of ftate and go- 
vernment! We may farther obferve that fanguinary laws are a 
‘bad fymptom of the diftemper of any ftate, or at leaft of it’s 
- weak conftitution. The laws of the Roman kings, and the 
twelve tables of the decemviri, were full of cruel punifhments : 
the Porcian law, which exempted all citizens from fentence of 
death, filently abrogated them all. In this period the republic 
flourifhed: under the emperors fevere punifhments were revi- 
ved; and then the empire fell. 


Ir is moreover abfurd and impolitic to apply the fame pu- 
nifhment to crimes of different malignity. A multitude of fan- 
guinary laws (befides the doubt that may be entertained con- 
cerning the right of making them) do likewife prove a mani- 
fet defect either in the wifdom of the legiflative, or the ftrength 
of the executive power. It isa kind of quackery in government, 
and argues a want of folid fkill, to apply the fame univerfal re- 
medy, the ultimum fupplicium, to every cafe of difficulty, tis, it 
muft be owned, much ea/ier to extirpate than to amend mankind : 

V.oL. ii. : C | yet 
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yet that magiftrate muft be efteemed both a weak and acrucl | 
furgeon, who cuts off every limb, which through ignorance — 
or indolence he will not attempt to cure. It has been therefore 
ingenioufly propofed’, that in every ftate a fcale of crimes fhould 
be formed, with a correfponding fcale of punifhments, defcend- 
ing from the greateft to the leait: but, if that be too romantic 
an idea, ‘yet at leaft a wife legiflator will mark the principal di- 
vifions, and not affign penalties of the firft degree to offences of 
an inferior rank. Where men fee no diftinction made in the na- | 
ture and gradations of punifhment, the generality will be led 
to conclude there is ‘no diftinG@iion in the guilt. Thus in France 
the punifhment of robbery, either with or without murder, 1s _ 
the fame’: hence itis, that though perhaps they are therefore 
fubject to fewer robberies, yet they never rob but they alfo mur-— 
der. In China murderers are cut to pieces, and robbers not: 
hence in that country they never murder on the highway, 
though they oftenrob. Andin England, befides the additional 
terrors of a fpeedy execution, anda fubfequent expofure or dif- 
feétion, robbers havea hope of tranfportation, which feldom 1s 
extended to murderers. This has the fame effect here asin 
China; in preventing frequent affaffination and flaughter. 


Yer, though in this inflance we may glory in the wifdom of 
the Englifh law, we fhall find it more difficult to jultify the fre- 
quency of capital punifhment to be found therein ; inflicted (per- 
haps inattentively) by a multitude of fucceflive independent fa- 
tutes, upon crimes very different in their natures. It is a melan- 
choly truth, that among the variety of actions which men are daily 
liable tocommit, no lefs than an hundred and fixty have been 
declared by aét of parliament? to be felonies without benefit of 
clergy, or, in other words, to be worthy of inftant death. So 


dreadful a lift, inftead of diminifhing, increafes the number of 
F offenders 


z Beccar, ¢. 6. b See Ruffhead’s index to the ftatutes 
a Sp. L. b. 6. €. 166 tit. felony) and the acts whigh have Since 
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offenders. The injured, through compaffion, will often forbear 
to profecute: juries, through compaflion, will fometimes forget 
their oaths, and either acquit the guilty or mitigate the nature 
| of the offence: and judges, through compailion, will refpite one 
‘half of the convidts, and recommend them to the royal mercy: 
| Among fo many chances of efcaping, the needy and hardened 
_ offender overlooks the multitude that fuffer ; he boldly engages 

in fome defperate attempt, to relieve his wants or fupply his 
vices; and, if unexpectedly the hand of juftice overtakes him, 
he deems himfelf peculiarly unfortunate, in falling at laft a 
 facrifice to thofe laws, which long impunity has taught him 
to contemn. 
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CHAPTER THE SECOND, 


Or tHE PERSONS CAPABLE OF COMMITTING - 
CRIMES. Sas 


if 


AVING, in the preceding chapter, confidered in general 

the nature of crimes, and punifhments, we are nextled, 
in the order of our diftribution, to enquire what perfons are, 
or are not, capable of committing crimes; or, whichis allone, | 
who are exempted from the cenfures of the law upon the com- — 
miffion of thofe acts, which in other perfons would be feverely 
punifhed. In the procefs of which enquiry, we muft have 
xecourfe to particular and fpecial exceptions: for the general — 
rule is, that no perfon fhall be excufed from -punifhment for 
difobedience to the laws of his country, excepting fuch as are 
exprefsly defined and exempted by the laws themfelves. 


Aut the feveral pleas and excufes, which protect thecom- — 

mitter of a forbidden act from the punifhment which is other- ~ 
- wife annexed thereto, may be reduced to this fingle confidera- 
| tion, | the want or defect of wifl, An involuntary act, as it has 
no claim to merit, fo neither can it induce any guilt: the con- 
currence of the will, when it has it’s choice either to do or to 
avoid the ares In -queftion, being the only thing that renders 

~ human 
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human actions cither praifeworthy or culpable. Indeed, to make 
a complete crime, cognizable by human laws, there mutt be both 
a will and an act. For though, 21 foro con/cientiae, a fixed defign 
or will to do an unlawful act is almoft as heinous as the commif- 
fion of it, yet, asno temporal tribunal can fearch the heart, or 
fathom the intentions of the mind, otherwife than as they are 
_demonftrated by outward actions, it therefore cannot punthh for 
what it cannot know. For which reafon in all temporal jurif- 
dictions, an overt act, or fome open evidence of an intended 
‘crime, is neceflary, in order to demonftrate the depravity of the 
will, before the man is liable to punifhment. And, as a vitious 
will without a vitious act is no civil crime, fo, on the other 
/ hand, an unwarrantable act without a vitious will is no crime 
at all. So that to conftitute a crime againft human laws, there 
/muft be, firft, a vitious will, and fecondly, an unlawful act 
| confequent upon fuch vitious will. 


Now there are three cafes, in which the will does not join 
with the act: 1. Where there is a defect of underftanding. 


Vor where there is no difcernment, there is no choice; and- 
where thereis nochoice, there can be no aét of the will, which 
is nothing elfe but a determination of one’s choice, to door to 
_abftain from a particular action : he therefore, that has no un- 
| derftanding, can have no will to guide his conduct. 2. Where 
there is underftanding and will fufficient, refiding in the party ; 


but not called forth and exerted at the time of the action done: - 


which is the cafe of all offences committed by chance or igno- 
rance. Here the will fits neuter ; and neither concurs with the 
- aét, nor difagrees toit. 3. Where the action is conftrained by 
fome outward force and violence. Here the will counteracts the 
deeds and is fo far from concurring with, that it loaths and 
| difagrees to, what the man is obliged to perform. It will be 
the bufinefs of the prefent chapter briefly to confider all the 
| feveral fpecies of defect in will, as they fall under fome one or 
other of thefe general heads: as infancy, idiocy, lunacy, and 
intoxication, which fall under the firft clafs; misfortune, and 
ignorance, 


ignorance; which may be referred to the fecond; and compul- 
fion or neceflity, which may properly rank in the third. 


1. First, we will ‘confider the cafe of infancy, oY nonage ; 
which is a defect of the underftanding. Infants, under the age of 
difcretion, ought not to be punithed by any criminal profecution 
whatever*. What the age of difcretion is, in various nations is 


minors, or thofe under twenty five years old, into three ftages: 
infantia, from the birth till feven years of age ; pueritia, from 
feven to fourteen ; and pubertas from fourteen upwards. ‘The 
period of pueritia, or childhood, was again fubdivided into two 
equal parts; from feven to ten and an half was actas infantiae 
proxima ; from ten and an half to fourteen was aetas pubertatt 
proxima. During the firft ftage of infancy, and the next half 
ftage of childhood, tnfantiae proxima, they were not punifhable 
for any crime’. During the other half ftage of childhood, ap- 
proaching to puberty, from ten and an half to fourteen, they 
were indeed punifhable, if found to be dol capaces or capable 
of mifchief; but with many mitigations, and not with the ut- 


berty, and afterwards).minors were liable to be punifhed, as 
well capitally, as otherwife. 


Tue law of England does in fome cafes privilege an infant, 
under the age of twenty one, as to common mifdemefnors ; fo 
as to efcape fine, imprifonment, and the like: and particularly 
in cafes of omiflion, as not repairing a bridge, or a highway, 
and other fimilar offences‘: for, not having the command of 
his fortune till twenty one, he wants the capacity to do thofe 
things, which the law requires. But where there isany noto- 
rious breach of the peace, a riot, battery, or the like, (which 
infants, when full grown, are at leaft as liable as others to 
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matter of fome variety. The civil law diftinguifhed the age of | 


moft rigour of thelaw. During the laft flage (at the age of pu- _ 


commit) — 
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commit) for thefe an infant, above the age of fourteen, is 
equally liable to fuffer, as a perfon of the fullage of twenty one. 


| WT regard to capital crimes, the law 1s full more minute 
and circum{pect ; diftinguifhing with greater nicety the feveral 
_ degrees of age and difcretion. By the antient Saxon law, the 
}age of twelve years was eftablifhed for the age of poffible dif- 
| cretion, when firit the underftanding might open’: and from 
thence till the offender was. fourteen, it was aetas pubertats 
-prowima, in which he might, or might not, be guilty of a crime, 
according tohis natural capacity or incapacity. This was the 
dubious ftage of difcretion: but, under twelve, it was held 
that he could not be guilty in will, neither after fourteen could 
he be fuppofed innocent, of any capital crime which he in fac 
committed. But by thelaw, asitnow ftands, and has ftood at 
| Teaft ever fince the time of Edward the third, the capacity of 
| doing ill, or- contracting guilt, is not fo much meafured by 
}. years and days, as by the firength of the delinquent’s under- 
| ftlanding andjudgment. Vor one lad of eleven years old may 
have as much cunning as another of fourteen; and in theie 
| cafes our maxim is, that “ malitia fupplet actatem.” Under feven 
years of ageindeed anunfant cannot be guilty of felony’; for 
then a felonious difcretion is almoft an impoffibility in nature : 
| but at eight years old he may be guilty of felony’, Alfo, under 
fourteen, though an infant, thall be prima facie adjudged to be 
doli incapax ; yet ifit appear to the court and jury, that he was 
doli capax, and could difcern between good and evil, he may 
be convicted and fuffer death. ‘Thus a girl of thirteen has been 
burnt for killing her miflrefs: and one boy of ten, and another 
of nine years old, who had killed their companions, have been 
fentenced to death, and he of ten years actually hanged; be- 
| caufe it appeared upon their trials, that the one hid himfelf, 
and the other hid the body he had killed; which hiding mani- 
| fefted a confcioufnefs of guilt, and a difcretion to difcern be- 
tween 


a LL. Athelitan. Wilk. 65. £ Dalt, Juft. c. 147. 
e Mirr. c. 4. §. 16. 1 Hal. P..C. 27, ~ 


24 2 Pu Beh bay Boox IV. 


tween good and evil*. And there was an inftance in the laft | 
century, where a boy of eight years old was tried at Abingdon |} 
for firing two barns; and, it appearing that he had malice, re- 
venge, and cunning, he was found guilty, condemned, and | 
hanged accordingly*. Thus alfo, in very modern times, a boy of | 
ten years old was convicted on his own confeflion of murdering 
his bedfellow ; there appearing in his whole behaviour plain 
tokens of a mifchievous difcretion: and, asthe fparing this boy 
merely on account of his tender years might be of dangerous 
confequence to the public, by propagating a notion that child- 
ren might commit fuch atrocious crimes with impunity, it was 
unanimoufly agreed by all the judges that he wasa proper fub- 
jeG of capital punifhment'. But, in allfuch cafes, the evidence | 
ofthat malice, which is to fupply age, ought to be ftrong and 
clear beyond all doubt and contradiction. 


Il. Tue fecond cafe of a deficiency in will, which excufes 
from the guilt of crimes, arifes alfo from a defective or vitiated 
underftanding, viz. in an idiot or a /unatic. For therule of law | 
as to the latter, which may eafily be adapted alfo to the former, 
is, that furiofus furore folum punitur.’ In criminal cafes there- 
fore idiots and lunatics are not chargeable for their own acts, 
if committed when under thefe incapacities: no, not even for 
treafon itfelf*. -Alfo, if a man in his found memory commits 
a capital offence, and before arraignment for it, he becomes > 
mad, he ought notto be arraigned for it; becaufe he is not 
able to plead to it with that advice and caution that he ought. 
And if, after he has pleaded, the prifoner becomes mad, he thall 
not be tried; for howcan he make his defence? If, after he be 
tried and found guilty, he lofes his fenfes before judgment, 
judgment fhall not be pronounced; and if, after judgment, he 
becomes of nonfane memory, execution fhall be ftayed: for 
“peradventure, fays the humanity of the Englifh law, had the 


prifoner been of found memory, he might have alleged fome- 
thing 
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thing in fay of judgment or execution!. Indeed, in the bloody 
reign of Henry the eighth, a fiatute was made”, which enacted, 
that ifa perfon, being compos meniis, fhould commit high trea- 
fon, and after fall into madnefs, he might be tried in his ab- 
feace, and fhould fuffer death, asif he were of perfeét memory. 
But this favage and inhuman law was repealed by the ftatute 
)t & 2Ph. & M.c. 10. For, as is obfetved by fir Edward 
| Coke”, “ the execution of an offender is for example, ut poena 
“ ad paucos, metus ad omnes perveniat: but fo it is not when 
‘* a madman is executed; but fhould be a miferable {pedacle, 
“ both againft law, and of extreme inhumanity and cruelty, 
« and can beno example to others.”’ Butif there be any dowbt, - 
whether the party be compos or not, this fhall be tried by a 
jury. Andifhe be fo found, a total idiocy, or abfolute infa- 
nity, excufes from the guilt, and of courfe from the punith- 
ment, of any criminal action committed under fuch deprivation 
of the fenfes: but, if a lunatic hath Incid intervals of under- 
itanding, he fhall anfwer for what he does in thofe intervals, as 
|} if he had no deficiency®. Yet in the cafe of abfolute madmen, 
as they are not anfwerable for their ations, they fhould not be 
permitted the liberty of acting’ unlefs under proper control; 
and, in particular, they ought not to be fuffered to go loofe, to 
the terror of the king’s fubjects. It was the doétrine of our an- 
| tientlaw, that perfons deprived of their reafon might be con- 
fined till they recovered their fenfes®, without waiting for the 
forms of acommifiion or other fpecial authority from the crown: 
and now, by the vagrant acts’, a nrethod is chalked out for im- 
prifoning, chaining, and fending them to their proper homes. 


Ill. Tuirpty; as to artificial, voluntarily contracted mad- 
nefs, by drunkenne/s or intoxication, which, deprivipg men of 
| theirreafon, puts them ina temporary phrenzy ; our law looks 
upon this as an aggravation of the offence, rather than as an 

Vou. IV. ~ he DD : excufe. 
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excufe for any criminal mifbehaviour. A drunkard, fays fir Ed- 
ward Coke’, who is voluntarius daemon, hath no privilege there- © 
by ; but what hurt or ill foever he doth, his drunkennefs doth | 
ageravate it: mam omne crimen ebrietas, et incendit, et detegit. It — 
hath been obferved, that the real ufe of flrong liquors, and the ~ 
abufe of them by drinking to excefs, depend “much upon the | 
temperature of the climate in which we live. The fame indul- 

gence, which may be neceflary to make the blood move in — 
Norway, would make an Italian mad. A German therefore, 

fays the prefident Monteiquicu’, drinks through cuftom, foun- 

ded upon conftitutional neceflity; a Spaniard drinks though — 
choice, or out of the mere wantonnefs of luxury: and drunk- | 
ennefs, he adds, ought to be more feverely punifhed, where it 
makes men mifchievous and mad, as in Spain and Italy, than Al 
where it only renders them ftupid and, heavy, as in Germany | 
and more northern countries. Andaccordingly, in the warmer: | 
climate of Greece, a law of Pittacus enacted, ‘¢ that he who | 
« committed acrime, when drunk, fhould receive a double pu- 
<* nifhment ;” one for the crime itfelf, and the other for the — 
ebriety which prompted him to commit it’. The Roman law 
indeed made great allowances for this vice: %* per vinam delapfis 
“© capitalis poena remittitur’’? But.the law of England, confider= 
ing how eafy it is to counterfeit this excufe, and how weak an — 
excufe it is, (though real) will not fuffer any man thus to prir 
wilege one crime by another”. ; 
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IV. ArourTu deficiency of will, 1s where a man commits — 
an unlawful act by misfortune or chance, and not by defign. © 
Vere the will obferves a total neutrality, and does not co-operate — 
«vith the deed ; which therefore wants one main ingredient of 
acrime. Of this, when it affects the life. of another, we fhall — 
find more occafion to fpeak hereafter.;. at prefent only obferving, — 


that if any accidental mifchief happens to follow from the per-— 
- formance ¢ 
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formance of a lawful act, the party ftands excufed from all 
guilt : but if a man be doing any thing unlawful, and a confe= 
| quence enfues which he did not forefee or intend, as the death 
| of 4 man or the like, his want of forefight fhall be no excufe ; 
for, being guilty of one offence, in doing antecedently what is 
in itfelf unlawful, he is criminally guilty of whatever -confe- 
- guence miy follow the firft mifbehaviour”. 


V. Fir THLY, ignorance or miftake is another defect of will ; 
when a man, intending to do a lawful act, does that which is 
unlawful. For here the deed andthe will acting feparately, 
there is not that conjunction between them, which is neceflary 
to forma criminal act. But this muft be an ignorance or mif- 
take of fact, and not an error in point of law. As if a man, 
jntending to kill a thief or houfebreaker in his own houfe; by 
miftake kills one of his own family, this is no criminial ation’: _ 
but if a man thinks he has a right to kill a perfon excommu- 
nicated or outlawed, wherever he meets him, and does fo ; this 
is Wvilful murder. For 2 miftakein point of law, which every 
perfon of difcretion not only may, but is bound and prefumed 
to know, isin criminal cafes no fort of defence. Ignorantia 
guris, quod quifque tenetur fcire, neminem excufat, 18 as well the 
‘maxim of our own law’, asit was of the Roman’. 3 


VI, A sixTH fpecies of defect of willis that arifing from 
compulfion and inevitable nece/fity. Thefe are a conftraint upon 
_ the will, whereby a man is urged to do that which his judg- 
ment difapproves 5 and which, ¢¢ is to be prefumed, his will (if 
‘eft to itfelf) would reject. As punifhments are therefore only 
ynflicted for the abufe of that free-will, which God has given 
to man, it is highly juft and equitable that a man fhould be 
~ excufed for thofe acts, which are done through unavoidable 
force and compulfion. | Be play rite 
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civil fubjection, whereby the inferior is conftrained by the fupe- 
tior to act contrary to what his own reafon and inclination ] 
would fuggelt: as when a legiflator eftablifhes iniguity by a 
Jaw, and commands the fubject to do an a@ contrary to religion 
or found morality. How far this excufe will be admitted in foro 
confcientiae, or whether the inferior in this cafe is not bound to | 
obey the divine, rather than the human law, it is not my bufi- | 
nefs to decide; though the queftion I believe, among the ca- | 
fuilts, will hardly bear a doubt. But, however that may be, | 
obedience to the laws in being is undoubtedly a fufficient exte~ 
nuation of civil guilt before the municipal tribunal. The theriff, 
who burnt Latimer and Ridley, in the bigotted days of queen 
Mary, was not liable to punifhment from Elizabeth, for exes 
cuting fo horrid an office ; being juftified by the commands of | 
that magiftracy, which endeavoured to reftore fuperftition under 
the holy aufpices of it’s mercilefs fifter, perfecution. 


conitraint of a fuperior is allowed as an excufe for criminal mif-. 
conduct, is with regard to the matrimonial fubjection of the 
wife to her hufband: for neither a fon or a fervant are excufed 
for the commiffion of any crime, whether capital or otherwife, 
by the command or coercion of the parent or mafter’; though in 
fome cafes the command or authority of the hufband, either 
exprefs or implied, will privilege the wife from punifhment, 
even for capital offences. Apdthereforeif a woman commit 
_theft, burglary, or other civil offences againft the laws of fociety, 
by the coercion of her hufband; or merely by his command, 
which the law conftrues a coercion; or even inhis company, 
his example being equivalent to a command; fhe is not guilty 
of any crime: being confidered as ating by compulfion and 
not of her own will’. Which doétrine is at leaft a thoufand 
years oldin this kingdom, being to be found among the Jaws of 
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1. Of this nature, in the firft place, is the obligation of | 


As to perfonsin private relations ; the principal cafe, where 
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king Ina the Welt Saxon®. And it appears that, among the nor= 
thern nations on the continent, this privilege extended to any 

‘woman tranfgreffing i in concert with a man, and toany fervant 
that committed a joint offence with a freeman: the male or 
freeman only was punifhed, the female or flave difmiffed; 
to proculdubio quod alterum libertas, alterum neceffitas impelleret®. » 
‘But (befides that in our law, which is a ftranger to flavery, no 
impunity i is given to fervants, who areas much free agents as 
their matters) even with regard to wives, this rule admits of an 
exception in crimes that are mal/a in fe, and prohibited by the 
law of nature, as murder and the like: not only becaufe thefe 
are of a deeper dye; but alfo, fince in a flate of nature no one 
is in fubjection to another, it would be unreafonable to icreen 
an offender from the punifhment due to natural crimes, by the 
| refinements and fubordinations of civil fociety. In treafon alfo, 
(the higheft crime which a member of fociety can, as fuch, be 
guilty of) no plea of coverture fhall excufe the wife; no pre- 
-fumption of the hufband’s coercion fhall extenuate her guilt: 
_as well becaufe of the odioufnefs and dangerous confequence of 
thecrime itfelf, as becanfe the hufband, having broken through ~ 
the moit facred tie of iocial community by rebellion againft the 
ftate, has no right to that obedience from a wife, which he 
himfelf as a fubjeét has forgotten to pay. In inferior mifde- 
mefnors alfo, we may remark another exception; that a wife 
may be indicted and fet in the pillory with her hufband, for 
keepmga brothel: for this is an offence touching the domeftic 
ceconomy or government of the houfe, in which the wife has 
a principal fhare ; and is alfo fuch an offence as the law pre-_ 
fumes to be gener ally conducted by the intrigues of the female 

fex®, And in all cafes, where the wifé offends alone, without 

_the company or command of her hufband, the is relponiible for 

her one as much as any feme-fole. 


Ze AN» ae 


d capisy, fx Hal. P.C. ay, 
__ € Stiernhook de jure Sueon. 1. 2. c. 48 g a Hawk. P. C.2, 3. 


Dy 
uN 


Pupirid’  Boox IV.| 

>. AnoTHER fpecies of compulfion or neceflity is what our } 
Jaw calls dure/s per minas* ; or threats and menaces, which in- | 
duce a fear of. death or other bodily harm, and which take 
away for that reafon the guilt of many crimes and mifdemefnors ; | 
at leaft before the human tribunal. But then that fear, which 
a man todo an unwarrantable action, ought to be juft | 
and well grounded ; fuch, “* gui cadere poffit in virun: conftantem, | 
ss non timidum et meticulofum,’ as Bracton exprefles it’, in the | 
words of the civil law". Therefore, in time of war or rebel- | 
lion, a man may be juftified in doing many treafonable acts by 
compulfion of the enemy or rebels, which would admit of no| 
excufe in the time of peace!. This however feems only, or at | 
leaft principally, to hold as to pofitive crimes, fo created by the 
laws of fociety 5 and which therefore fociety may excule ; but! 
mot as to natural offences, {o declared by the law of God, 
wherein human magiftrates are only the executioners of divine 
ment. And therefore though a man be violently affaulted, 
‘and hath no other poflible means of efcaping death, but by 
killing an innocent perfon ; this fear and force fhall not acquit 
him of murder ; for he ought rather to die himfelf, than efcape 
by the murder of an snnocent™. But in fucha cafe he is per- 
mitted to kill the aflailant ; for there the law of nature, and 
{elf-defence it’s primary canon, have made him his own pro- 


tector. 


compels 


punith 


az is a third fpecies of neceflity, which may be 
mpulfion of external force or 
dreflection, which act upon 


3. THE 
‘diftinguifhed from the actual co 
fear ;. being the refult of reafon and ren 
and conftrain a man’s will, and oblige him to do an action. 

which without fuch obligation would be criminal. And that is 
when a man has his choice of two evils fet before him, and 


being under a neceflity of choofing one, he chufes the leaf 
: perniciou 
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pernicious ofthe two. Here the will cannot be faid frecly to 
exert itfelf, being rather paflive, than active; or if active, it is 
rather in rejecting the greater evil than in choofing the lefs. Of 
| this fortis that neceflity, where a man by the commandment 
of the law is bound to arreft another for any capital offence, or 
to difperfe a riot, and refiftance is made tovhis authority: it is 
here-juftifiable and even neceflary to beat, to wound, or per- 
haps to kill the offenders, rather than permit the murderer to 
efeape, or the riot to continue. For the prefervation of the 
| peace of the kingdom, and the apprehending of notorious ma- 
lefactors, are of the utmoft confequence to the public ; and 
therefore excufe the felony, which the killing would. others 
| wife amount to’. ee 


4. TuHERs is yet another cafe of neceflity, which has occa- 
fioned great fpeculation among the writers upon general law; 
viz. whether a man in extreme want of food or clothing may 
-juftify ftealing either, to relieve his prefent neceflities. And 
this both Grotius® and Puffendorf?, together with many other 
of the foreign jurifts, hold in the affirmative ; maintaining by 
_ many ingenious, humane, and plaufible reafons, that in fuch 
cafes the community of goods by a kind of tacit conceflion of 
fociety is revived. And fome even of our own lawyers have 
held the fame*; though it feems to be an unwarranted doétrine 
borrowed from the notions of fome civilians: at leaft it 1s now 
antiquated, the law of England admitting no fuch excufe at 
prefent’. And this it’s doétrine is agreeable not only to the 
fentiments of many of the wifeft antients, particularly Cicero’, 
who holds that ‘* /wum cuique incommodum ferendum eft, potius 
<* guam de alterius commodis detrabendum;’’ but alfo to the Jewifh - 
law, as certified by king Solomon himfelf': if a thief {teal to 
« fatisfy his foul when he is hungry, he fhall reftore fevenfold, 
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«* and fhall give all the fubftance of his houfe :”” which was the 
ordinary punifhment for theft in that kingdom. And thisis 
founded upon the higheft reafon: for men’s properties would | 
be under a ftrangeinfecurity, ifliable to be invaded according 
to the wants of others; of which wants no man can poflibly | 
be an adequate judge, but the party hinfelf who pleads them. | 
In this country efpecially, there would be a peculiar impro- 
priety in admitting fo dubious an excufe, for by ourlaws fuch 
fufficient provifion is made for the poor by the powerof the 
civil magiftrate, that it is impoffible that the moft needy franger | 
fhould ever be reduced to the neceflity of thieving to fupport | 
nature. This cafe of a ftranger is, by the way, the ftrongeft | 
inftance put by baron Puffendorf, and whereon he builds his 
principal arguments: which, however they may hold upon the 
continent, where the parfimonious induftry of the natives orders 
every one to work or ftarve, yet muft lofe all their weight and 
eflicacy in England, where charity is reduced to a fyftem, and i 
inteywoven in our very conftitution. Therefore our laws ought 
by no means to be taxed with being unmerciful, for denying 
this privilege to the neceffitous ; efpecially when we confider, © 
that the king, on the reprefentation of his minifters of juftice, | 
hath a power to foften the law, and to extend mercy in cafes of © 
peculiar hardfhip. An advantage which is wanting in many 
fates, particularly thofe which are democratical: and thefe 
have in it’s ftead introduced and adopted in the body of the law — 
itfelf, a multitude of circumftances tending to alleviate it’sri- 
gour. But the founders of our conftitution thought it better to 
veft in the crown the power of pardoning particular objects of 
compaffion, than to countenance and eftablith theft by one ge- 
neral undiftinguifhing law. 


VIL. Iw the feveral cafes before-mentioned, the incapacity of © 

- committing crimes arifes from a deficiency of the will. To thefe — 
we may add one more, in which thelaw fuppofes an incapacity 

of doing wrong, from the excellence and perfection of the per- — 

fon; 
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fon; which extend as well to the will as to the other qualities 
ofhis mind. I mean the cafe of the king: who, by virtue of 
his royal prerogative, is not under the coercive power of the 
Jaw"; which will not fuppofe him capable of committing a 
folly, much lefg acrime. We are therefore, out of reverence 
and decency, to forbear any idle enquiries, of what would be 
the confequence if the king were to act thus and thus: fince 
the law deems fo highly of his wifdom and virtue, as not even 
to prefume it poflible for him to do any thing inconfiftent with. 
his ftation and dignity ; and therefore has made no provifion to 
remedy fuch a grievance. But of this fufficient was faid in a 
former volume”, to which I muft refer the reader. 
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CHAPTER THE THIRD. 


Or PRINCIPALS anv ACCESSORIES. 


L: having been fhewn in the preceding chapter what perfons | 
are, Or arenot, upon account oftheir fituation and circum- ~ 
ftances, capable of committing crimes, we are next to makea 
few remarks on the different degrees of guilt among perfons that 
are capable of offending ; viz. as principal, and as acceffory. — - 


I. A MAN may be principal in an offence in two degrees. 
A principal, in the firft ‘degree, is he thatis the actor, or abfo- 
lute perpetrator of the crime; and in the fecond degree, he 
who is prefent, aiding, and abetting the fact to be done’, 
Which prefence need not always be an actual immediate ftand- 
ing by, within fight or hearing of the fact; but there may be 
alfoa conftructive prefence, as when one conan a robbery or 
murder, and another keeps watch or guard at fome convenient 
diftance’, And this rule hath alfo other exceptions; for, in 
cafe of murder by poifoning, aman may be a principal felon, 
by preparing and laying the poifon, or giving itto another (who ~ 
is ignorant of it’s poifonous quality®) for that purpofe; and yet — 
not adminifter it himfelf, nor be prefent when the very deed of 


poifoning is committed’. And the fame reafoning will hold, — 
. with 
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with regard to other murders committed in the abfence of the 
murderer, by means which he had prepared before-hand, and 
which probably-could not fail of their mifchievous effect. As 
by Jaying a trap or pitfall for another, whereby he is killed; 
letting out a wild beaft, with an intent to do mifchief; or ex- 
citing a madman to commit murder, fo that death thereupon 
enfues ; in every of thefe cafes the party offending is guilty of 
murder as a principal, in the firft degree. For he cannot be 
called an acceflory, that neceflarily pre-fuppofing a principal ; 
and the poifon, the pitfall, the beaft, or the madman cannot 
be held principals, being only the areriients of death. As 
therefore he mutt be certainly guilty, either as principal or ac- 
ceflory, and cannot be fo as acceflory, it follows that he muft 
be guilty as principal : and if principal, then in the firft de- 
gree; for there is no other criminal, much lefs a . fuperior in 
the guilt, whom he could aid, abet, or affiit®. 


Il. An accefory is he who is not the.chief actor in the. of- 
fence, nor prefent at it’s performance, but is fomeway concerned 
therein either before or after the fact committed. In confider- 
ing the nature of which degree of guilt, we will, firft, examine, 
what offences admit of acceffories, and what not: fecondly, 
who may be an acceflory before the fact: thirdly, who may be 


} anacceflory after it: and, laftly, how acceflories, confidered 


merely as fuch, and diftinct from principals, are to be treated. 


“1. AnD, firft, as to what offences admit of acceflories, and 
what not. In high treafon there are no acceflories, but all are 
principals: the fame acts, that make a man acceflory in felony, 
making him a principal in high treafon, upon ‘account of the 
heinoufnefs of the crime’. Befides it is to be confidered, that 
the bare intent to commit treafon is many times actual treafon ; 
as imagining the death of the king, or confpiring to take away 
his srown. And, as no one can advife and abet fuch a crime 
| without an intention to have it done, there can be no acceflories 
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before the fact ; fince the very advice and abetment amount to 
principal treafon. But this willnot hold in the inferior fpecies 
of high treafon, which donot amount to the legal idea of com- 
pafling the death of the king, queen, or prince. For in thofe 
no advice to commit them, unlefs the thing be actually per- 
formed, will make a mana principal traitor®. In petit treafon, 
murder, and felonies of all kinds, there may be acceflories: 
except only in thofe offences, which by judgment of law are 
fudden and unpremeditated, as manflaughter and the like; 
which therefore cannot have any acceflories before the fact. 
But in petit larciny, or minute thefts, and all other crimes un- 
der the degree of felony, there are no acceflories ; but all per- 
fons concerned therein, if guilty at all, are principals’: the 
fame rule holding with regard to the higheft and loweft offences ; 
though upon different reafons. In treafon all are principals, 
propter odium delicti ; in trefpafs all are principals, becaufe the 


law, guae de minimis non curat, does not defcend to diftinguifh 


the different fhades of guilt in petty mifdemefnors. It is a 
maxim, that accefforious fequitur naturam fui principals’: and 
therefore an acceflory cannot be guilty of a higher crime than 
his principal; being only punifhed, as a partaker of his guilt. 
So that if a fervant inftigates a ftranger to kill his mafter, this 
being thurder in the ftranger as principal, of courfe the fervant 
is acceflory only to the crime of murder ; though, had he been 


prefent and affifting, he would have been guilty as principal of 


petty treafon, and the flranger of murder’. | 


2. As to the fecond point, who may be an acceflory before 
the fad; fir Matthew Hale” defines him to be one, who being 
abfent at the time of the crime committed, doth yet procure, 


counfel, or command another to commit a crime. Herein ab- : 


fence is neceffary to make him an acceflory ; for if fuch procu- 
rer, or the like, be prefent, he is guilty of the crime as prin- 
| cipal, 
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cipal. If A then advifes B to kill another, and B doesit in the 
abfence of A, now B is principal, and A is acceflory in the 
murder. And this holds, even though the party killed be not 
in rerum natura at the time of the advice given. Asif A, the 
reputed father, advifes B the mother of a bafiard child, unborn, 
to ftrangle it when born, and fhe does fo; A is acceflory to this. 
murder’. And itis alfo fettled®, that whoever procureth a fe- 
lony to be committed, though it be by the intervention of a 
third perfon, 1s an acceflory before the fact. It is likewife a 
rule, that he who in any wife commands or counfels another to 
commit an unlawful act, is acceflory to all that enfues upon 
that unlawful a@; but is not acceflory to any act diftin& from 
the other. As if A commands B to beat C, and B beats him 
fo that he dies; Bis guilty of murder as principal, and A as 
acceflory. But if A commands B to burn C’s houfe; and he, 
in fo doing, commits a robbery; now A, though acceflory to 
the burning, is not acceflory to the robbery, for that is a thing 
of a difting& and unconfequential nature’. But if the felony 
committed be the fame in fubftance with that which is com- 
manded, and only varying in fome circumftantial matters; as 
if, upon a command to poifon Titius, he is flabbed or fhot, 
that he dies ; the commander is ftill acceflory to the murder, 
for the fubfiance of the thing commanded was the death of 
Titius, and the manner of it’s execution is a mere collateral 
circumftance’. | 

3. An acceflory after the fact may be, where a perfon, 
knowing a felony to have been committed, receives, relieves, 
comforts, or affifts the felon’. Therefore, to make an acceflory 
ex poft facto, itis in the firft place requifite that he knows of 
the felony committed®*. In the next place, he muft receive, re- 
lieve, comfort, or affift him. And, generally, any affiftance 
whatever given to a felon, to hinder his being apprehended, 
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tried, or fuffering punifhment, makes the affiftor an acceflory. 
As furnifhing him with a horfe to efcape his purfuers, money 
or-victuals to fupport him,a houfe or other fhelter to conceat 
him, or open force and violence to refeue or protect him‘. ©So 
likewife to convey inftruments toa felon to enable him to break 
gaol, or to bribe the gaoler to let him efcape, makes a man an 
acceflory to the felony. But to relieve a felon in goal with 
clothes or other neceflaries, is no offence: for the crime im: 
putable to this fpecies of acceflory is theshindrance of public 
i juftice, by aflifting the felon to efcape the vengeance of ‘the law"! 
ea | To buy or receive ftolen goods, knowing them to be ftolen, 
ee falls under none of thefe defcriptions; it was therefore at comé 
mon law, a mere mifdemefnor, and made not the receiver acd 
ceflory to the theft, becaufe he received the goods only, and 
not the felon”: but now by the ftatutes 5 Ann. c. 31. and 
. 4 Geo. I. c. 11. all fuch receivers are made acceflories, and may 
be tranfported for fourteen years. In France this is punifhed 
with death: and the Gothic conftitutions dittinguifhed alfo 
three forts of thieves, * unum gut confilium daret, alterum gue | 
“ contreclaret, tertium qui receptaret et occuleret ; pari poenae fin= 
«© gulos cbnoxios”. l 


Tue felony muft be complete at the time of the affiftance 
given ; elfe it makes not the affiftant an acceflory. As if one 
wounds another mortally, and after the wound given, but be- 
fore death enfues, a perfon affifts or receives the delinquent: 
this does not make him acceflory to the homicide, for till death -_ 
enfues there is no felony committed’, But fo ftrid@is the aw 
where_a felony is aétually complete, in order to do effe@ual 
juftice, that the neareft relations are not fuffered to aid or re- 
ceive one another. If the parent/affifts his child, or the child 
his parent, if the brother receives his brother, the mafter his 
fervant, or the fervant his mafter, or even if the hufband relieves 
his 


a ee 


t 2 Hawk. P. C. 317, 318, x Stiernhook de jure Goth. 1. 2. ¢€. 5. 
u x Hal. P. C. 620, 631. y 2 Hawk. P. C. 320. 
w x Hal. P.C. 620. 


Chi 36+ WrRoNGS. 39 


his wife, who have any of them committed a felony, the receivers 
become acceffories ex po/? facto’. Butafeme covert cannot. be- 
come an acceflory by the receiptand concealment of her hufband; 
for the is prefumed to act under his coercion, and therefore fhe 
is not bound ought ihe, to difcover her lord*. 


4. Tue laft point of enquiry is, how acceflories are to be 
treated, confidered diftinct from principals. And the general 
rule of the antient law (borrowed from the Gothic conftitutions) 
is this, that acceffories {hall fuffer the fame punifhment as 
their principals: if one be liable to death, the other is alfo 
liable*: as, by the laws of Athens, delinquents and their abet. | 
tors were to receive the fame punifhment*. Why then, it may 
be afked, are fuch elaborate diftin@tions made between acceffo- 
ries and principals, if both are to fuffer the fame punithment? 
For thefe reafons. 1. To diftinguifh the nature and denomina- 
tion of crimes, that the accufed may know how to defend. him- 
felf when indicted: the commiflion of an actual robbery being 
guite a different accufation, from that of harbouring the robber. 
2. Becaufe, though by the antient common law the ruleis as 
before laid down, that both fhall be punifhed alike, yet now by 
the -ftatutes relating to the benefit of clergy a diftinétion is 
made between them: acceflories after the fact being ftill al- 
lowed the benefit of clergy in all cafes; which is denied to the 
principals, and acceflories before the fact in many cafes; as in 
petit treafon, murder, robbery, and wilful burning®. And per- 
haps if a diftinction were conftantly to be made between the 
punifhment of principals and acceffories, even defore the fact, the 
latter to be treated with a little lefs feverity than the former, it 
might prevent the perpetration of many crimes, by increafing 
the difficulty of finding a perfon to execute the deed itfelf; as 
his danger would be greater than that of his accomplices, by 
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reafon of the difference of his punifhment’. 3. Becaufe for- 
merly no man could be tried as accfleory, till after the principal 
was convicted, or at leaft he muft have been tried at the fame 
time with him: though that law is now much altered, as will 
be fhewn more fully init’s proper place. i though a 
man be indicted as acceflory and acquitted, ay aftewards 
be indicted as principal; for an acquittal of receiving or coun- 
felling a felon is no acquittal of the felony itfelf: but it is mat- 
ter of fome doubt, whether, if aman be acquitted as principal, 
he can be afterwards indicted as acceflory before the fact; fince 
thofe offences are frequently very near allied, and therefore an 
acquittal of the guilt of one may bean acquittal of the other 
alfo®. But it is clearly held, that one acquitted as principal 
may be indi@ed as an acceflory after the fact; fince that is 
always an offence of a different fpecies of Bette, principally 
tending to evade the public juftice, and is fubfequent in it’s 
commencement to the other. Upon thefe reafons the diftin¢ction 
of principal and acceflory will appear to be highly neceflary ; 
though the punifhment is ftill much the fame with regard to 
principals,and fuch acceflories as offend a priori. 
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Or OFFENCES acainst GOD anp RELIGION. 


rN the prefent chapter we are to enter upon the detail of the 
feveral {pecies of crimes and mifdemefnors, with thejpunith- 
ment annexed to each by the laws of England. It was. ob- 
ferved, inthe beginning of this book*, that crimes and mil- 
demefnots are a breach and violation of the public rights and 
duties, owing to the whole community, conlidered as a com- 
munity, in it’s focial aggregate capacity. And in the very en- 
trance of thefe commentaries’ it was fhewn, that human laws 
can have no concern with any but focial and relative duties ; 
being intended only to regulate the conduct of man, confidered 
under various relations, as a member of civil fociety, All crimes 
ought therefore to be eftimated merely according to the mii- 
chiefs which they produce in civil fociety°: and, of confe- 
quence, private vices, or the breach of mere abfolute duties, 
which man is bound to perform confidered only as an indivi- 
dual, are not, cannot be, the object of any municipal law; any 
farther than as by their evil example, or other pernicious effects, 
they may prejudice the community, and thereby become a fpe- 
cies of public crimes. ‘Thus the vice of drunkennets, if com- 
mitted privately and alone, is beyond the knowlege and of courfe 
beyond the reach of human tribunals: but if committed pub- 
licly, in the face of the world, it’s evil example makes it liable 
Viob.giy..: in , ta 
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to temporal cenfures. The vice of lying, which confifts (ab-. ’ 
ftractedly taken) in a criminal violation of truth, and therefore 


in any fhape is deregatory from found morality, isnot however 
taken notice of by our law, unlefs it carries with it fome public 
inconvenience, as fpreading falfe news 3. ae injury, 
as {lander and malicious profecution, for wi rivate recom- 
pence isgiven, And yet drunkennefs and lying are in fore con- 
Jcieniiae as thoroughly criminal when they are not, as when they 
are, attended with public inconvenience. ‘The only difference 

s, that both public and private vices are fubject to the ven- 
geance of eternal jutiice ; and public vices are befides liable to 
the temporal punithments of human tribunals. 


a 
On fhe other hand, there are fome mifdemefnors which are 
punithed by the municipal law, that are in themfelves nothing 
criminal, but are made fo by the pofitive conftitutions of the 
ftate for public convenience. Such as poaching, exportation of 
wool, and the like. Thefe are naturally no offences at all; 
but their whole criminality confifts in their difobedience to 


the fupreme power, which hasan undoubted right for the well- - 


being and peace of thecommunity to make fome things un- 
hiwhil which were in themfelves indifferent. Uponthe whole 
therefore, though part of the offences to be enumerated in the 
following fheets are offences againft the revealed law of God, 
others againit the law of nature, and fome are offences againtt 
neither; yet in a tréatife of municipal law we muft confider 


them all as derivi ing their particular guilt, here ee from 


the law of man. ee bie,” 
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 Havine, premifed this caution, I fhall next proceed to 
diftribute the feveral offences, which are cither dire@ly or by 


confequence injurious to civil fociety, and therefore punifhable 


by the laws of Enigland, under the following general heads : - 


firt, thofe which are more immediately injurious to God and 
his holy religion ; fecondly, fuch as violate and tranfgrefsiithe 
law of nations; thirdly, ‘neh as more spereey affect the rer” 

reign 
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reign executive power of the flate, or the king aud his governs 
ment; fourthly, fuch as more dire¢tly infringe the rights of the 
public or common wealth; and, laftly, fuch as derogate from 
thofe rights and duties, which are owing to particular indivi- 
duals, and in the prefervation and vindication of which the com> 
munity is deeply interefted, | 


“First then, of fuch crimes and mifdemetnors, as more im: 
mediately offend Almighty God, by openly tranfgrefling the pres 
cepts of religion either natural or revealed; and mediately, by 
their bad example and confequence, the law of fociety alfo 3 
which conflitutes that guilt in the action, which human triby- 
nals are‘to cenfure, 


I. Or this fpecies the firft is that of apo/facy, or a total re- 
nunciation of chriftianity, by embracing either a falfe religion, 
or no religion at CS es offence can only take place in fuch 
as have once profeffed the true religion. The perverfion of a 
chriftian to judaifm, paganifm, or other falfe religion, wag 
punifhed by the emperors Conftantius and Julian with congifca- 
tion of goods’; to which the Emperors Theodofius and Valenti- 
nian added capital punifhment, in cafe the apottate endeavoured 
to pervert others to the fame iniquity®.. A punifhment too fe- 
vere for any temporal laws to inflié:; and yet the zeal of our 
anceftors imported it into this country ; for we find by Bracton‘, 
that in his time apoftates were to be burnt to death. Doubtlefs 
the prefervation of chriftianity, as a national religion, is, ab- 
fRtraGted from it’s own imtrinfic truth, of the utmoft confequence 


‘to the civil ftate: which a fingle inftance will fufficiently de- 


monftrate. ‘The belief of a future flate of rewards and punifh- 
ments, the entertaining juft ideas of the moral attributes of the 
fupreme being, and a firm perfuafion that he fuperintends and 
will finally compenfate every action in human life (all which 
are Clearly a the doctrines, and forcibly inculcated by 
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tion of all judicial oaths; which call God to witnefs the truth 
of thofe facts, which perhaps may be only known to him and 
the party attefting: all moral evidence therefore, all confidence 
in human veracity, muft be weakened by apoftacy, and over- 
thrown by total infidelity. Wherefore all affronts to chriftianity, 
or endeavours to depreciate it’s eflicacy, in thofe who have once 
profefied it, are highly deferving of cenfure.. But yet the lofs of 
life is a heavier penalty than the offence, taken ina civil light, de- 
ferves: and, takenina fpiritual light, our laws have no jurifdiGion 
over it. This punifhment therefore has long ago become obfolete ; 
and the offence of apoftacy was for a long time the object only of 
the ecclefiaftical courts, which corre@ted the offender pro falute 
anmae.. But about the clofe of the laft century, the civil liber- 
ties to which we were then reftored, being ufed as as a cloke of 
malicioufnefs, and the moft horrid doétrines fubverfive of all 
religion being publicly avowed both in difcourfe and writings, 
it was thought neceflary again for the civil power to interpofe, by 
mot admitting thofe mifcreants * to the privileges of fotiety, 
who maintained fuch principles as deftroyed all moral obliga- 
tion. To this end it was enacted by ftatute 9 & 10 W. Il.c. 22, 
that ifany perfon educated in, or having made profeffion of, 
the chriftian religion, fhall by writing, printing, teaching or 
advifed fpeaking, deny the chriftian religion to be true, or the 
holy {criptures to be of divine authority, he fhall upon the firft 
ofience be rendered incapable to hold any office or place of truft; 
and, for the fecond, be rendered incapable of bringing any ac- 


‘tion, being guardian, executor, legatee, or purchafer of lands, 


and fhall fuffer three years imprifonment without bail. To give 

room however for repentance; if, within four months after the 

firft conviction, the delinquent will in open court publicly re- 

nounce his error, he is difcharged for that once from all dif 
abilities. : 
‘ 

WY. Asrecownn offenceis that of here/y; which confifts not 

an a total denial of chriftianity, but of fome of it’s effential 
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doctrines, publicly and obftinately avowed ; being defined, 


“© fententia rerum divinarum humano Jenfu excogitata palam aocta, 


<< et pertinaciter defenfa’.” And here it muft alfo be acknowleged 
that particular modes of belief or unbelief, not tending to over- 
turn chriftianity itfelf, or to fap the foundations of morality, 
are by no means the object of coercion by the civil magiftrate. 
What doétrines thall therefore be adjudged herefy, was left by 
our old conftitution to the determination of the ecclefiaftical 
judge; who had herein a moft arbitrary latitude allowed him. 
For the general definition of an heretic given by Lyndewode',ex- 


tends to the fmalleft deviations from the doctrines of holy church : 


« haereticus eff qui dubitat de fide catholica, et qui negligit fervare ea, 


~ guae Romana ecclefia ftatuit, feu fervare decreverat.” Or, as the 


{tatute 2 Hen. IV. c. 15. expreffes it in Englifh, “ teachers of 
*¢ erroneous opinions, contrary to the faith and blefled determi- 
« nations of the holy church.” Very contrary this to the ufage 
of the firft general councils, which defined all heretical doctrines 
with the utmoft precifion and exaétnefs. And what ought to 
have alleviated the punifhment, the uncertainty of the crime, 
feems to have enhanced it inthofe. days of blind zeal and pious 
cruelty. It is true, that the fanctimonious hypocrily of the 
canonifts, went at firft no farther than enjoining penance, ex- 


‘communication, and ecclefiaftical deprivation, for herefy, though 


afterwards they proceeded boldly to imprifonment by the ordi- 
nary, and confifcation of goods in pios ufus. But in the mean 
time they had prevailed upon the weaknefs of bigotted princes 
to make the civil power fubfervient to their purpofes,by making 
herefy not only a temporal, but even a capital offence: the 
Romifh ecclefiaftics determining, without appeal, whatever they 
pleafed to be herefy, and fhifting off to the fecular. arm the 
odium and drudgery.of executions ; with which they themfelves 
were too tender and delicate to intermeddle. Nay they pre- 
tended to intercede and pray, on behalf of the convicted heretic, 
ut citra mortis periculum fententia circa eum moderetur*: well 
5 - knowing 
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knowing at the fame time that they were delivering the unhappy 
vidtim tocertain death. Hence the capital punifiments inflicted 
onthe antient Donatifts and Manichaeans by the emperors 
Theodofius and Juftinian': hence alfo the conftitution of the 
emperor Frederic mentioned by Lyndewode™, adjudging all 
perfons without diftinction to be burnt with fire, who were con- 
victed of herefy by the ecclefiaftical judge. The fame emperor, 
in another conftitution”, ordained that if any temporal lord, 
when admonifhed by the Church, fhoyld neglect to clear his 
territories of heretics within a year, it fhould be lawful for good 
catholics to feife and occupy the lands, and utterly to extermi- 
mate the heretical poffeflors. And upon this foundation was 
built that arbitrary power, fo long claimed and {fo fatally ex- 
erted by the pope, of difpofing even of the kingdoms of re- 
fractory princes to more dutiful fons of the church. Thei im- 
mediate event of this conftitution was fomething fingular, and 
may ferve to illuftrate at once the gratitude of the holy fee, and 
the juft punifhment of the royal bigot; for upon the authority 
of this very conftitution, the pope afterwards expelled this very 
emperor Frederic from his kingdom of Sicily, and gave it te 
Charles of Anjou’. 


P U2 ane 


CurisTianity being thus deformed by the daemon of per- 
fecution upon the continent, we cannot expect that ourown ifland 
fhould be entirely free from the fame fcourge. And therefore we 
find among our antient precedents’ a writ de haeretico comburendo, 
which is thought by fometo be as antient as the common law 
itfelf. However‘it appears from thence, that the conviction of 
herefy by the common law was not in any petty ecclefiaftical 
court, but before the archbifhop himfelt in a provincial fynod 3 
and that the delinquent was delivered over to the king to do as 
he fhould pleafe with him: fo that the crown had a control 


over the fpiritual power, and might pardon the convict by iffuing 
no 


I God. 1. x. tit. 5. o Baldus in Cod. 1. 5. a. 
m c. de haereticis. q p F. N. B. 269, 
n Cod. i. $+ An 
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no procefs againit him; the writ de haeretico comburendo being 


not a writ of courfe, but iffuing only by the fpecial direction 
of the King in council’, 


‘Burin the reign of Henry the fourth, whenthe eyes of 
the chriftian world began to open, and the feeds of the protef- 
tant religion {though under the opprobrious name of Jollardy*) 
took root in this kingdom; the clergy, taking advantage from 
the king’s dubious title to demand an increafe of their own 
power, obtained an act of parliament®, which fharpened the 
édge of perfecution to it’sutmoft keennefs. For, by that fta- 
tute, the diocefan alone, without the intervention of a fyned, 
might convict of heretical tenets; and unlefs the convict abju- 
red his opinions, or if after abjuration he relapfed, the fheriff 
was bound ew officio, if required by the bifhop, to commit the 

unhappy victim to the flames, without waiting for the confent 
of the crown. By the ftatute 2 Hen. V.c. 7. lollardy was alfo 
made atemporal offence, and indictable in the king’s courts; 
which did not thereby gain an exclufive, but only a concurrent 
jurifdiction with the bifhop’s confiftory. 


AFTERWARDS, when the final reformation of religion began to 
advance, the power of the ecclefiaftics was fomewhat moderated : 
for though what herefy 7s, was not then precifely defined, yet 
we are told in fome points what it zs mof: the flatute 25 Hen. VII. 
c.14. declaring, that offences againft the fee of Rome are not 
herefy ; and the ordinary being thereby rellrained from proceed- 
ine in any cafe wpon mere fufpicion; that is, unlefs the party be 
accuied by two credible witnefies, or an indictment of herefy be 
firft previoufty found in the king’s courts of commonlaw. And 
yet the fpirit of perfecution was not then abated, but only di- 
verted into a lay channel. For in fix years afterwards, by ftatute 
31 Hen. VIII. c. 14. the bloody law of the fix articles was made, 

which eftablifhed the fix moft contefted points of popery, tran- 


fub= 
q x Hal, P. Cl 308) > Matt. xiii. 36.) but from one Walter Lole 
' x So called not 4¥om Jolium, or tares hard, a German-reformer. Mod: Va. Hat, : 
(an etymology which was afterwards de- xXxvi. 13. Spelm. Glo/f. 373. 


vifed, in order to juftify the burning of them; s 2 Hen. IV. c, 15. 
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fubfantiation, communion in one kind, the celibacy of the |} 
clergy, monaftic vows, the facrifice of the mafs, and auricular 7 


confefion; which points were ‘‘ determined and refolved by the 
moft godly ftudy, pain, and travail of his majefty: for which 
his mof humble and obedient fubjects, the lords /piritual and 
temporal and the commons, in parliament aflembled, did not 
only render and give unto his highnefs their moft high and 
hearty thanks,’ but did alfo enact and declare all oppugners of 
the firft to be heretics, and to be burnt with fire; and of the 
five laft to be felons, and to fuffer death. The fame ftatute ef- 
tablifhed a new and mixed jurifdidtion of clergy and laity for 
the trial and conviction of heretics; the reigning prince being 
then equally intent on deftroying the fupremacy of the bifhops 
of Rome, and eftablifhing all other their corruptions of the 
chriftian religion. 


I s HALL not perplex this detail with the various repeals and 
revivals of thefe fanguinary laws in the two fucceeding reigns ; 
but fhall proceed directly tothe reign of queen Elizabeth; when 
the reformation was finally eftablifhed with temper and decency, 
unfullied with party rancour, or perfonal caprice and refentment. 
By ftatute 1 Eliz. c. 1. all former ftatutes relating to herefy are 
repealed, which leaves the jurifdiGtion of hercfy as it ftood at com- 
mon law; viz. as to the infliction of common cenfures, in the ec- 
clefiaftical courts ; and, in cafe of burning the heretic, in the pro- 
vincial fynod only’. Sir Matthew Hale is indeed of a different 
opinion, and holds that fuch power refided in the diocefan alfo; 
though heagrees, thatin either cafe the writ de haereticocomburende 
was not demandable of common right, but grantable or otherwife 
merely at the king’s difcretion". But the principal point now 
gained, was, that by this ftatutea boundary is for the firft time 
fet to what fhall be accounted herefy ; nothing for the future 
being to be fo determined, but only fuch tenets, which have 
been heretofore fo declared, 1. By the words of the canonical 
{criptures; 2. By the firft four general councils, or fuch others 

. as 


cot Rep. 73: 1% Rep. 56. 9x ut Hal. P. C. gos. 
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-as have only ufed the words ofthe holy {criptures ; or, 3. Which 
fhall hereafter be fo declared’ by the parliament, with the affent 
of the clergy in convocation. Thus was herefy reduced to a 
greater certainty than before; though it might not have been 
the worle to have defined it in terms ftill more precife and par- 
ticular: as a man continued ftill liable to be burnt, for what 
perhaps he did not underitand te be herefy, till the ecclefiaftical 
judge fo interpreted the words of the canonical fcriptures. 


For the writ de Aaeretico comdurendo remained {till in force ; 
and we have inftances of it’s being put in execution upon two 
anabaptifts in the feventeenth of Elizabeth, and two Arians in 
the.ninth of Jamesthe fir. But it was totally abolifhed, and 
herefy again fubjected only to ecclefiaftical correction, pro salute 
animae, by virtue of the flatute 29 Car. Il.c.9. Forin-one 
and the fame reign, our lands were delivered from the flavery of 
military tenures ; our bodies from arbitrary imprifonment by the — 
habeas corpus act ; and our minds from the ty yranny of fuperiti- 


tious bigotry, by demolithing this laf badge of perfecution in 
the Englifh law. 


t ; fare 
In what I have now faid I-would not be underftood to dero- 
gate from the juit rights of the national church, or tofavoura 
loofe latitude of propagating any crude undigefted fentiments in 


religious matters. Of propagating, 1 fay; for the bare enter- 
} taining them, without an endeavour to diffufe them, féeems 


hardly cognizable by any human authority. Ionly mean to il- 
luftrate the excellence of our prefent eltablifhment, by looking 
back to former times. Every thing is now as it fhould be, with 
refpectto the {piritual cognizance, and {piritual punifhment, 
of. herefy: unlefs perhaps that the crime ought to be more 
firictly defined, and no profecution permitted, even in the ec- 
clefiaftical courts, tillthe tenets in queftion are by proper autho- 


_ rity previoufly declared tobe heretical. Under thefe reftriGions, 


it feems neceflary for the fapport of the national religion, that 


_ the officers of the church fhould have power to Ge here- 


tics; yet not to harrafs them with temporal penalties, cng 
Vou. IV. G 4 Tals 
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lefs to exterminate or deftroy them. The-legiflature hath in- 
deed thought it proper, that the civil magiftrate fhould again 
interpofe, with regard to one f{pecies of herefy, very prevalent 
jn modern times: for by itatute 9 & ro W. Ill. 'c. 32. if any 
perfon educated in the chriftian religion, or profefling the fame, 
fhall by writing, printing, teaching, or advifed fpeaking, deny 
any one of the perfons in the holy trinity to be ‘God, or main- | 
tain that there are more Gods than one, he fhall undergothe 7} 
famé penalties and incapacities, which were juft now mentioned 
to be inflicted on apoltacy by the fame ftatute. And thus much 
for the crime of herefy. 


il, AnotTueER fpecies of offences againft religion are thofe 
which affect the effablifbed church. And thefe are either pofi- 
tive or negative. Pofitive, as by reviling it’s Srathuneme or 
negative, by non-conformity to it’s Wouhin _ Of both of thefe 7 
in their order. 


1,ANbD, firft, of the offence of reviling the ordinances of § 
thechurch. ‘Thnsisacrimeof a much grofler nature than the 7 
other of mere non-conformity ; fince it carries with it the ut- 7 
moit indecency, arrogance, and ingratitude: indecency, by fet- 7 
ting up private judgment in virulent and faétious oppofi- 7 
tion to public authority; arrogance, by treating with contempt ~ 
and rudenefs what has at leaft a better chanceto be right, than © 
the fingular notions of any particular man; and ingratitude, by 
denying that indulgence and undifturbed liberty of confcience to 
the members of the national church, which the retainers to 
every petty conventicle enjoy. However it is provided by fta- 
tutes 1 Edw. VI. c. 1. and 1 Eliz. c. 4. that whoever reviles 
the facrament of the lord’s fupper {hall be punifhed by fine and 
imprifonment: and by the ftatute 1 Eliz. c. 2. if any miniffer 
fhall fpeak any thing in derogation of the book of common 
prayer, he fhall be imprifoned i. months; and forfeit a year’s 
value of his benefice: and for the fecond offence he fhall be de- 
prived. And if any perfon whatfoever fhallin plays, fongs, or 
other open words, {peak any thing in derogation, depraving, or 
defpifing 
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defpifing of the faid, book, he fhall forfeit for the firft offence 
an hundreds marks; forthe fecond four hundred ; and for the 
third fhall forfeit all his goods and chattels, and fuifer imprifon- 
ment for life. Thefe penalties were framed in the infancy of oum 
prefent eftablifhment; when the difciples of Rome and of Ge- 
- neva united in inveighing with the utmoft bitternels againit the 
Enolifh liturgy : and the terror of thefe laws (for they feldom, 
if ever, were fully executed) proved a principal means, under. 
| providence, of preferving the purity as well as decency of our 
_ national worfhip. Nor can their continuance to this time (” 
| terrorem at leaft) be thought too fevere and intolerant; when 
| weconfider, that they are levelled at the offence, not of ¢hink- 
ing differently from the national church, but of razling at that 
church and it’s ordinances, for not fubmitting it’s public judg- 
ment to the private opinion of others. For, though it is clear, 
that no reftraint fhould be laid upon rational and difpatiionate 
enquiries into the rectitude and propriety of the eftablilhed mode 
| of worfhip ; yet contumely and contempt are what no eftablifh- 
| ment can tolerate”. A rigid attachment to trifles, and an in- 
temperate zeal for reforming them, are equally ridiculous and 
abfurd : but the latter is at prefent the lefs excufable, becaufe 
from political reafons, fufficiently hinted at in a former volume”, 
| 4 would now be extremely undadvifable to make any alterations 
qn the fervice of the church ; unlefs it could be fhewn that fome 

manifeft impiety or fhocking abfurdity would follow from con- 

tinuihg it init’s prefentform. ro 


| 9, Non-conFormiry to the worthip of the church is the 
other, or negative branch of this offence. And for this there is 
| much more to be pleaded than for the former ; being a matter of 
private confcience, to the {cruples of which our prefent laws have 
{hewn a very juft and chriftian indulgence. For undoubtedly all 

perfecution and oppreflion of weak confciences, on the fcore of .~ 
G 2 religious 


+ 


w By an ordinance 13 Aug. 1645, which plithed prefbyterian worthip, fubjected the 


continued till the reftoration, to preach, offender upon indi€tment to a difcretionary 
write, or print, any thing in derogation or fine, not exceeding fifty pounds.(Scobell. 98.) 
depraving of the diretlory, for the then efta- * x Vol. I. pag. 98- ny. 
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religious perfuafions, are highly unjuftifiable upon every principle 
of natural reafon, civil liberty, or found religion. But care muft 
be taken not to carry this indulgence into {uch extremes, as may 
endanger the national church: there is always a difference to be 
made between'toleration and eftablifhment, 


Non-CONFORMISTS are of two forts: firft, fuch as abfent 
_themfelves from divine worthip in theeftablifhed church, through 
total irreligion, and attend the fervice of no other perfuafion. 
Thefe by the ftatutes of 1 Eliz.-c. 2. 23 hz. c. 1. and 2 Jacek. 
c. 4, forfeit one fhilling to the poor every lord’s day they fo ab- 
fent themfelves, and 2o/. to the king if they continue fuch de- 
fault fora month together. And if they keep any inmate, thus 
arreligioufly difpofed, in their houfes, they forfeit 1o/. per month, 


Tue fecond {pecies of non-conformifts are thofe who offend 
through a miftaken or perverfe zeal. Such were efteemed by our 
Jaws, enacted fince the time of the reformation, to be papilts 
and proteftant diflenters: both of which were fuppofed to be 
equally {chifmatics in not communicating with the national 
church; with this difference, that the papifts divided from it 
upon material, though erroneous, reafons; but many of the 
diffenters upon matters of indifference, or, in other words, upon 
no’ reafon at all. Yet certainiy our anceftors were miflaken in 
their plans of compulfion and intolerance. The fin of {chifm, 
as fuch, is by no means the object of temporal coercion and 
_ punifhment. If through weaknefs of intellec, through mifdi- 
rected piety, through perverfenefs and acerbity of temper, or 
(which is often the cafe) through a profpe@ of fecular advan- 
tage in herding witha party, men quarrel with the ecclefiaftical, 
eftablifhment, the civil magiftrate has nothing to do withit; — 
~ unlefs their tenets and practice are fuch as threaten ruin-or dif- 
turbance to the ftate. He is bound indeed to protect the efta- 
blithed church : and, if this can be better effected, by admitting 
none but it’s genuine members to offices of truft and emolument, 
he is certainly at liberty fo to do; the difpofal of offices being 
matter of favour and difcretion, But, this point being once fe- 

| \ cured, 
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cured, all perfecution for diverfity of opinions, however ridi- 
culous or abfurd they may be, is contrary to every principle of 
found policy and civil freedom. The names and fubordinati 
of the clergy, the pofture of devotion, the materials and colon 
of the minifter’s garment, the joining ina known or an unknown 
form of prayer, and other matters of the fame kind, muft be 
left to the option of every man’s private judgment. 


“Wiru regard therefore to proteflant diffenters, although the 
experience of their turbulent difpofition in former times occas 
fioned feveral difabilities and reftrictions (which I fhall not un- 
dertake to juftify) to be laid upon them by abundance of fta- 
tutes’, yet at length the legiflator, with a fpirit of true mag- 
nanimity, extended that indulgence to thefe fectaries, which they 
themfelves, when in power, had held to be countenancing {chifm, 
and denied to the church of England*. ‘The penalties areall of 
them fufpended by the ftatute 1W.& M. ft. 1.c. 18. “ for 
“* exempting their majefties proteftant fubjects, diffenting from 
*¢ the church of England, from the penalties of certain laws,” 
commonly called the toleration act; which exempts all diffenters 
(except papifts, and fuch as deny fe trinity) from all penal laws 
relating to religion, provided they take the oaths of allegiance 


and fupremacy (or make a fimilar affirmation, being quakers*) 


and fubfcribe the declaration againft popery, and repair to fome 
congregation regiftered in the bifhop’s court or at the feflions, 
the doors whereof muit be alway s open: and diffenting teachers 
are alfo to fubicribe the thirty nine articles, except thofe relating 
to church government and infant baptifm. Thus areall perfons, 
who will approve themfelves no papifts or opugners of the tri- 
nity, left at full liberty to act as their confcience fhall dire& them, 

in the matter of religious worfhip. And, if any perfon hall 
wi ee ee or contemptuoully difturb any congrega- . 


a 


# 
= ¥ 23 Eliz. ce) 9, 35 Eliz.c, x, 17 Car. II. formet two, in cafe of ufing the book of 
@; 200 22) Car. Wa caere common-prayer, not only in a place of 
z The ordinance of 1645 (before-cited) public worfhip, but alfo ir any private fa- 
infli@ted imprifonment for a year on the third mily. 


pilence, and POSIT y penalties on the “ a See Stat,8 Geo. Ic, 6. 
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tion, affembled in any church or permitted meeting houfe,, or 
fhall mifufe any preacher or teacher there, he hall (by virtue of 
the fame ftatute) be bound over to the feflions of the peace, and 
forfeit twenty pounds. But by ftatute 5 Geo. I. c. 4,.no mayor, 
or principal magiftrate, muft appear at any diflenting meeting 
with the enfigns of his office’, on pain of difability to hold that 
or any other office: the legiflature judging it a matter of pro- 
priety, that a mode of worfhip, fet up in oppolition to the na- 
tional, when allowed to be exercifed in peace, fhould be exer- 
cifed alfo with decency, gratitude, and humility. 


As to papifts, what has been faid of the proteftant diffenters 
would hold equally ftrong for a general toleration of them: 
provided their feparation was founded only upon difference of 
opinion in religion, and their principles did not alfo extend toa 
fubverfion of thecivil government. If once they could be brought 


to renounce the fupremacy of the pope, they might quietly enjoy — 


their feven facraments, their purgatory, and auricular confeflion ; 
their worfhip of reliques and images; nay even their tranfub- 
flantiation. But while they acknowlege a foreign power, fupe- 
rior to the fovereignty of the kingdom, they cannot complain 
if the laws of that kingdom will not treat them upon the foot- 
ing of good fubjects, 


Let us therefore now take a view of the laws in force againft 
the papifts ; who may be divided into three clafles, perfons pro- 
fefling popery, popifh recufants convict, and popifh . priefts. 
r. Perfons profefling the popith religion, befides the former pe- 
nalties for not frequenting their parifh church, are by feveral 
ftlatutes, too numerous to be here recited®, difabled from taking 
any lands either by defcent or purchafe, after eighteen years of 
age, until they renounce their errors; they muft at the age of 


twenty-one regifter their eftates before acquired, and all future 
con- 


b Sir Humphrey Edwin, alord mayor of — under the allegory of Fack getting om a great 


London, had the imprudence foon after the horfe, and eating cuftard. 
toleration-aét to go to a prefbyterian mecta c See Hawkins’s pleas of the crown, and 
ing-houfe in his formalities : which is alla- Burn’s juftice, , 


“ded to by dean Swift, in-his tale of a tub, 
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conveyances and wills relating to them ; they are incapable of 
_ prefenting to any advowfon, orgranting to any otherperfon any®” . 
avoidance of the fame, in prejudice of the twouniverfitiess = © 
they may not keep or teach any fchool under pain of nerpetelle 
imprifonment; they are liable alfo in fomeinitances topay double © 
- taxes; and, if they willingly fay or hear mafg) they forfeit the’ 

one two hundred, the other one hundred marks,’and each thall 9 © 
- faffera year’samprifonment. Thus much for perfons, who, from 
the misfortune of family prejudices or otherwife, have conceived == 
an unhappy attachment to the Romifh church from their infancy,, 
and publicly profefs it’s errors. Butafany evil induftry is ufe si 
to rivet thefe errors upon them, if any perfon fends another 
- abroad to be educated in the popifhreligion, orto refide in any _ 
religious houfe abroad for that purpofe, or contributes any thing 
- totheir maintenance when there: both the fender, thefent; and 
the contributor, are difabled to fue in law or equity, to be exe- . 
cutor or adminiftrator to any perfon, to tale any legacy or deed ~ 
_ of gift, and to bear any office in the realm, and fhall forfeit all 
_ their goods and chattels, and likewife all their real ‘eftate for life. 
| And where thefe errors are alfo aggravated by apofta¢y or per-" 
_ verfion, where a pérfon is féconciled to the fee of Rome or pro- 
_ cures others to be reconciled, the offence amounts to high trea- 
fon. 2, Popifh recufants, convicted in a court of law ‘of note 
attending the fervice of the church of England, are fubject to 

é following difabilities, penalties and forfeitures, over and 

above thofe before-meationed. They can holdno office or em- | 
ployment; they muft not keepyarms: in their houfes, but the. . 
fame may be feito by the juftices of the peace ; they, may not 


come within ten miles of London, on pain of 1007; they can 
bring no action at law, or {uit in equity ; they are not permitted 
to travel above five miles from home, unlefs by licence, upon 
| pain of forfeiting all their goods; and they may not come to 
court, under pain of roo/. No marriage or burial y sie re- 


cufant, or baptifm of his child, fhall be had otherwife than’ by 
the minifters of the church of England, under other fevere pe- 
nalties. A married woman, when recufant, fhall forfeit two thirds 
of her dower or jointure, may not be executrix or adminiftratrix 


to 
F 
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to her husband, nor have any part of his goods; and during the |. 
» overture may be kept inyprifon, unlefs her husband redeems her 
i “ the rate Of 1o/.a month, or the'third part-of all his lands. 
% ey And, lafily, as a feme-covert recufant may be imprifoned, fo all 
others muff, within three months after conviction, either fubmit 


_* “and renounce t errors,OPif required fo to do by four juftices, | 
| ek “mut abjure aud renounce the realm: and if they do not de- | 


©". part, orif they.return without the king’s licence, they fhall be © 
» — guilty of felony, and-fuffer death as felons. There is alfo an +| 
inferior {pecies of recufancy, (refufing to make the declaration | 
Wie * again popery enjomed bysftatute 30 Car. II. ft. 2. when tendered © 
|| »© by the proper‘magiftrate) which, ifthe party refides within ten 
~. “miles o& London, makes him an abfolute recufant conviét ; or; 
i, afat so, ee iftance, fufpends, him from having any feat in 
‘parliaments, ke ping armas, 1m, his houfe, or any horfe above the 
_. walue of fivepounds. This is the ftate, by the laws now in be- 
"Sing, of a lay papift. “But, 3. The remaining fpecies or degree, 
viz. popith priefts, are in’a ftill more’ dangerous condition. By © 
®, Ratute 11 S12 w. WM c. 4. popith pris or bifhops celebra- — 
* ting mafs or exercifing any parts of their funétions in England, © 
except in the houfes of embafladors, ‘are liable to perpetual im- ~ 
prifonment. And by the Ratute 27 Eliz.c. 2. any popith prieft, i" 
born in the dominions of the crown of England, who fhall come 
over hither from beyond fea, or fhall be in England three 
| without conforming and taking"the oaths, is guilty of high trea- — 
* °s fon: and all perfonssharbouring him are guilty of felony with- © 
a iy out the benefit of fay... + aceite 
“ | * 


» TH 18 isa fhort fummary of thers againft the papifts, un- 
‘der their three feveral claffes,of “perfons profeffing the popifh — 
iF ; religion, popith recufants convict, and popifh priefts. Of which — 
- the: prefident Montefquieu obferves’, that they are fo rigorous, 
bt though not profeffedly of the fanguinary kind, that they do all 
@ | th hae tt can poflibly be done’in cold blood. But in anfwer 

to this ‘it may be obferved, (what foreigners who only judge — 


- from our ftatuté book dre not fully apprized of) that thefe laws 
ribs. i Ts aor are 
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are feldom exerted to their utmoft rigor: and indeed, if they 
were, it would be very difficult towexcufe them. Forthey are 
rather to be accounted for from their hiftory, and the urgency, 
ofthetimes which produced them, than to be approved (upon 
a cool review) as a ftanding fyftem of law. ‘The reftlefs machi- 


gations of the jefuitsduring the reign of Elizabeth, the turbu- 


lence and uneafine(s of the papifts under the new* religious efta- 
blifhment, and the boldnefs of their hopes and withes for the 


-fucceffion of the queen of Scots,#obliged the parliament to¢oun- 


teract fo dangerous a. fpirit by laws of a great, and perhaps ne- 
ceffary, feverity. The powder-treaton, in the fucceeding reign, 
ftruck a panic into James 1, which operated in different ways: 
it occafioned the enacting’of new laws againft the papidts ; but 
deterred him from putting themin execution. The intrigues of 


/ queen Henrietta in the reign of Gharles I, the profpect’ of a 


popifh fucceffor in that 6f \Chafles I, the affaflinationsplot in 


the®reign of king William, and the avowed claim of'a popitfh 
| pretender to the crown, will account for the extenfion of, thefe 


penalties at thofe fevyeral periods of our hiftory. But if atime 
fhould'ever arrive, and perhaps it is not very diftanty? whengall 


| fears ofa pretendef fhall have vaniflied, and the power and in- 
_fimence of the pope fhall become feeble, ridiculous, and defpi- 


cable, not only in England ‘but in every kingdom of Europe ; 


it probably would not then be amifs to review and foften thefe 


rigorous edicts; at leaft till the civil principles of the roman- 


catholics called again upon the legiflature to renew them : forit 


ought not to ‘be left in the breaft ofevery mercilefs bigot, ‘to . 
drag down the vengeance of thefe occafional laws upon inoffen- 
five, though miftaken, fubjeéts ; in oppofition to thé fenient in- 
clinations of the civil magiftrate, "and to the deftruction of every 
principle of toleration and religious liberty. 


Iw order the better to fecure the eftablifhed church againft 
perus from non-conformifts of all denominations; infidels, turks, 
jews, heretics, papifts, and fectaries, there are however two 
bulwarks ereéted; called the corporation-and te? acts: by the 
VoL.IV. H 7 former 
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relating to the governmentsof any city or corporation, unlefs, | 
within a twelvemonth before, he has received the facrament of — 
the lord’s fupper according to the rites of the church of Eng- 
land: and he is alfo enjoined to take the oaths of allegiance 
and fupremacy at the fame time that he takes the oath of office: if 
©. or, in default of’either of thefe requifites, fuch election fhall be 7} 
void. The other, called the teft act‘, direéts all officers civil | 
and military to take the oaths and make the declaration againft 
_ tranfubftantiation, in the court of king’s bench or chancery, ~ 
the next term, or at the next quarter feflions, or (by fubfequent | 
ftatutes) within fix months, after their admiffion; and alfo 
within the fame time to receive the facrament of the lord’s fup- 
per, according to the ufage ofthe church of England, in fome © 
public church immediately after divine fervice and fermon, and i 
to deliver into court a certificate thereof figned bythe minifter ~ 
and church-warden, ‘and alfo to prove the fame by two credible i 
witnefles ; upon forfeiture of 500/, and difability to hold the © 
faid office. And of much the famenature with thefe is the fta- _ 
tute 7 Jac. I. c. 2. which permits no perfons to be naturalized 7 
‘ or reftored in blood, but fuch as undergo alike teft: which teft | 
having been removed in 1753, in favour of the Jews, was the rd 
next feffion of parliament reftored again with fome precipitation. — 


hg 


Tus much for offences, which ftrike at our national reli- | 
gion, orthe doctrine and difcipline of the church of England 
in partictlar. I proceed now to confider fome grofs impieties — 
and general immoralities, which are taken notice of and punifhed ~ 

«by our municipal law; frequently in concurrence with the eccle- — 
ae. fiaftical, to which the cenfure of many of them does alfo of right © 
_ appertain: though with a view fomewhat different: the fpiri- © 
tual court punifhing all finful enormities for the fake of reform- 
ing the private finner, pro falute animae; while the temporal _ 
courts’ refent the public affront to religion and morality, on 4 
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which all government muft depend for fupport, and correct more 
for the fake of example than private amendment. 


| IV. Tue fourth fpecies of offences therefore, more imme- 

diately againft God and religion, is that of blafphemy againtt the 
Almighty, by denying his being or providence ; or by contu- 
melious reproaches of our faviour Chrift. Whither alfo may be 
referred all profane {coffing at the holy {cripture, “or expdfing 
it to contempt and ridicule. Thefe are offences punifhable at 
common law by fine and imprifonment, or other infamous cor- 
_ poral punifhment*: for chriftianity is,part of the laws of 
| England’. 


V. Somewuar allied to this, though in an inferior degree, 
is the offence of profane and common /wearing and curfing. By 
the laft flatute againft which, 19 Geo. Il. c. 21. which repeals. 
all former ones, every labourer, failor, or foldier fhall forfeit 15. 
for every profane oath or curfe, every other perfon under the de- 
gree of a gentleman 2s. and every gentleman or perfon of fu- 
perior rank 5s. to the poor of the parifh; and, on a fecond 
conviction, double ; and, for every fubfequent conviction, treble- 
the fum firft forfeited ; with all charges of conviction : and in 

default of payment fhall be fent to the houfe of correction. for. 
--tendays. Any juftice of the peaee may convict upon his own 
| hearing, or the teftimony of one witnefs ; and any conftable or 
| peace officer, upon his own hearing, may fecure-any offender 
‘and carry him before a jultice, and there convict him. If.the 
juftice omits his duty, he forfeits 5/, and the conftable 40s. — 
And the act is to be read ‘in all parifh churches, and public chaz 
pels, the funday after every quarter day, on pain of s/. to be 
levied by warrant from any juftice. Befides this punifhment for 
taking God’s name in vain in common difcourfe, it is enacted by 
ftatute 3 Jac. I.c. 21. that if in any ftage play, interlude, 4. | 
fhew,, the name of the holy trinity, or any of the perfons therein, 
& H 2 pee be 
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be jeftingly or profanely ufed, the offender thall forfeit 10, 
one moiety to the king, and the other to the informer. 


VI. A s1xTH fpecies of offences againft God and religion, of 


which our antient books are full, isa crime of which one knows 
not well what account to give. I mean the offence of witchcraft, 
conjuration, inchantment, or forcery. To deny the poffibility, nay, 
actual exiftence, of witchcraft, and forcery, is at once flatly to 
contradict the revealed word of God, in various paflages both of 
the old and new teftament: and the thing itfelf is a truth to 
which every nation in the world hath in it’s turn borne teftimo- 
ny, by either examples feemingly well attefted, or prohibitory 
faws, which at leait fuppofe the poflibility of a commerce with 
evil fpirits. The civil law punifhes with death not only the for- 
cerers themfelves, but alfo thofe who confult themi; imitating 
in the former the exprefs law of God", « thou fhall not fuffer a 
“* witch tolive.’? And our own laws, both before and fince the 
conqueit, have been‘equally penal ; ranking this crime in the’ 
fame clafs with herefy, and condemning both to the fames!, 
The prefident Montefquieu” ranks them alfo both together, but 
with a very different view: laying it down as an important 
maxim, that we ought to be very circumipedt in the profecution 
of magic and herefy ; becaufe the moft unexceptionable conduét, 
the pureft morals, and the conttant practice of every duty in life, 
are not a fufficient fecurity againft the fufpicion of crimes like 
thefe. And indeed the ridiculous ftories that are generally told, 
and the many impoftures and delufions that have been difcovered 
in all ages, are enough to demolifh all faith in fuch a dubious 
crime} if the contrary evidence were not alfo extremely ftrong. 
Wherefore it feems to be the moft eligible way to conclude, 


with an ingenious writer of our own", that in general there has _ 


been fuch a thing as witchcraft; though one cannot give credit 
to any particular modern inftance of it. 


OuR 
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Ovr forefathers were ftronger believers, when they enacted by 
ftatute 33 Hen. VIII. c. 8. all witchcraft and forcery to be felony 
without benefit of clergy ; and again by ftatute 1 Jac. I.c. 12. that 
all perfons invoking any evil fpirit, or confulting, covenanting 
with, entertaining, employing, feeding, or rewarding any evil 
fpirit ; or taking up dead bodies from their graves to be ufed in 


| any witchcraft, forcery, charm, or inchantment ; or killing or 


otherwife hurting any perfon by fuch infernal arts; fhould be 
guilty of felony without benefit of clergy, and fuffer death. And, 
if any perfon fhould attempt by forcery to difcover hidden trea- 
fure, or to reftore ftolen goods, or to provoke unlawful love, or 
to hurt any man or beaft, though the fame were not effected, 
he or fhe fhould fufferimprifonment and pillory for the firft of- 
fence, and death for the fecond. Thefe acts continued in force 


till lately, te the terror of al] antient females in the kingdom: 


and many poor wretches were facrificed thereby to the prejudice 
of their neighbours, and their own illufions ; not a few having, 
by fome means or other, confeffed the fact at the gallows. But 
all executions for this dubious crime are now at end; our le- 
giflature having at length followed the wife example of Louis 


_ XIV in France, who thought proper by an edict to reftrain the 


tribunals of juftice from receiving informations of witchcraft”. 


| And accordingly it is with us enacted by flatute 9 Geo. IL. c. 5, 


that no profecution fhall for the future be carried on againft any 
perfon for conjuration, witchcraft, forcery, or inchantment. But 
the mifdemefnor of perfons pretending to ufe witchcraft, tell 
fortunes, or difcover ftolen goods by fkill in the occult f{ciences, 
is fill defervedly punifhed with a year’s imprifonment, and 
ftanding four times in the pillory. | 


Vil. A sevenrtu fpecies of offenders in this clafs are all re- 

ligious impoftors: fuch as falfely pretend an extraordinary com- 
of - e 

; miffion 

0 Voltaire Siecl. Louis xiv. ch. 29. Mod.  foreery and witcheraft among the crimes 


Univ. Hilt. xxv. arg. Yet Vouglans (de - punifhable in France, 
adroit criminel, 353. 459-) {till reckons up 
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miflion from heaven ; or terrify and abufe the people with falfe 
denunciations of judgments. Thefe, as tending to fubvert all 
religion, by bringing it into ridicule and contempt, are punifh- 
able by the temporal courts with fine, imprifonment, and ‘in- 
famous corporal punifhment?, | 


VII. Simony, or the corrupt prefentation of any one to an 
ecclefiaftical benefice for gift or reward, is alfo to be confidered 


as an offence againft religion; as well by reafon of the facred-— 


nefs of the charge which is thus profanely bought and fold, as 
becaufe it is always attended with perjury in the perfon prefent- 
ed’. The ftatute 31 Eliz. c. 6. (which, fo far as it relates to 
the forfeiture of the right of prefentation, was confidered.in a 
former book’) enacts, that if any patron, for money or any 
other corrupt confideration or promife, directly or indireétly 
given, fhall prefent, admit, inftitute, indud, inftall, or collate 


any perfon to an ecclefiaftical benefice or dignity, both the giver 


and taker fhall forfeit two years value of the benefice or digni- 
ty; one moiety to the king, and the other to any one who will 
fue for the fame. If perfons alfo corruptly refign or exchange 


| 


their benefices, both the giver and taker fhall in like manner. _ 


forfeit double the value of the money or other corrupt confide- 


ration. And perfons who fhall corruptly ordain or licence any 
minifter, or procure him to be ordained or licenced (which is 


the true idea of fimony) fhall incur a like forfeiture of forty « 


pounds ; and the minifter himfelf of ten pounds, befides an in- 
capacity to hold any ecclefiaftical preferment for feven years af- 
terwards. Corrupt elections and refignations in colleges, hofpi- 
tals, and other eleemofynary corporations, are alfo punifhed by 
the fame ftatute with forfeiture of the double value, vacating 
the place or office, and a devolution of the right of election for 
that turn to the crown. 3 


IX, Prora- 
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IX. ProranaTion of the lord’s day, or fabbath-breaking, 
is a ninth offence againft God and religion, punifhed by the 
municipal laws of England. For, befides the notorious indecency 
and fcandal, of permitting any fecular bufinefs to be . publicly 
tranfacted on that day, ina country profefling chriftianity, and 
the corruption of morals which ufually follows it’s profanation, 
the keeping one day in feven holy, asatime of relaxation and 
refrefhment as well as for public worfhip, is of admirable fer- 
vice to a ftate, confidered merely asa civilinftitution. It huma- 
nizes by the help of converfation and fociety the manners of the 
lower clafles; which would otherwife degenerate into a fordid 
ferocity and favage felfifhnefs of {pirit : it enables the induftrious 
workman to purfue his occupation in the enfuing week with 
health and chearfulnefs : it imprints on the minds of the people 
that fenfe of their duty to God, fo neceflary to make them good 
citizens ; but which yet would be worn out and defaced by an 
unremitted continuance of labour, without any ftated times of 
recalling them to the worfhip of their maker. And therefore 
_ the laws of king Athelftan ° forbad all merchandizing on the 
lord’s day, under very fevere penalties. And by the ftatute 
_ 27 Hen. VI.c. 5. no fair or market fhall be held on the principal 
-feftivals, good friday, or any funday (except the four fundays in 
harveit) on pain of forfeiting the goods expofed to fale. And, 
fince, by the ftatute 1 Car. I. c. 1. no perfons {hall affemble, out 
of their own parifhes, for any fport whatfoever upon this day ; 
nor, in their parifhes, fhall ufe any bull or bear ‘baiting, inters 
ludes, plays, or other wnlawful exercifes, or paftimes ; on pain 
- that every offender fhall pay 35. 4d. tothe poor. This ftatute 
doesnot prohibit, but rather impliedly allows, any innocent re- 
creation or amufement, within their refpective parifhes, even on 
the lord’s day, after divine fervice is over. But by ftatute 
29 Car. II.c.7. no perfon is allowed to work onthe lord’s day, 
or ufeany boat or barge, or expofe any goods to fale; except 
meat in public houfes, milk at certain hours, and works of ne- 
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ceflity or charity, on forfeiture of §s. Nor fhall any drover, 
carrier or the like, travel upon that day, under pain of twenty 

we r 


fhillings. 


Xk. DrunkeEnneEss isalfo punifhed by ftatute 4 Jac. I.c. 4. 
with the forfeiture of 5s; or the fitting fix hours in the ftocks ; 
by which time, the ftatute prefumes the offender will have re- 
gained his fenfes, and not be liable to do mifchief to his neigh- 
bours. And there are many wholefome ftatutes, by way of pre- 
vention, chiefly paffed in the fame reign of king James I, which 
regulate the licencing of ale-houfes, and punifh perfons found 
tippling therein ; or the mafters of fuch houfes permitting them. 


XI. Vue laft offence which I fhall mention, more immedi- 
ately againft religion and morality, and cognizable by the tem- 
poral courts, is that of open and notorious /ewdne/s: either by 
frequenting houfes of ill fame, which is an indictable offence’; 
or by fome grofsly fcandalous and public indecency, for which 
the punifhmentis by ne andimprifonment”. In the year 1650, 
when the ruling powers found it for their intereft to put on the 
femblance of a very extraordinary ftrictnefs and purity of mo- 
rals, not only inceft and wilful adultery were made capital 
crimes; but alfo the repeated act of keeping a brothel, or com- 


mitting fornication, were, (upon a fecond conviction) made fe- | 


lony without benefit of clergy”. But at the reftoration, when 
men from an abhorrence of the hypocrify of the late times fell 
intoa contrary extreme, of licentioufnefs, it was not thought 
proper to renew a law of fuch unfafhionable rigour. And thefe 
offences have been ever fince left to the feeble coercion of the 
fpiritual court, according to the rules of the canon law; a law 
which has treated the offence of incontinence, nay even adul- 
tery itfelf, with a great degree of tendernefs and lenity ; owing 


perhaps to the celibacy of it’s firft compilers. The temporal 
. courts 
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courts: therefore take no cognizance of the crime of adultery, 
otherwife than as a private injury”. 


iG 


} 1B uT, before we quit this fubje&t; we muft take notice of the 


Bestiporal punifhment for having baffard children, confidered in 


IL 


E: criminal light; for with. regard to the maintenance of fuch 
illegiti mate offspring, which isa civil concern, we have formerly 


fpoken at large’. Bythe flatute 18 Eliz.c. 3. twojuftices may 
take order for the punifhment of the mother and reputed father; 
but what that punifhment fhall be, is not therein afcertained : 
though the contemporary expofition was, that a corporal punifh- 
ment was intended’. By ftatute 7 Jac. I. c. 4. a fpecific punifh- 
ment (viz. commitment tothe houfe of correction) is inflicted 
on the woman only. But in both cafes, it feems that the pe- 
nalty can only be inflicted, if the baftard becomes chargeable 
to the parifh: for otherwife the very maintenance of the child 
is confidered asa degree of punifhment. By the laft mentioned 
ftatute the juftices may commit the mother to the houfe of cor- 
rection, there to be punifhed and fet on work for one year; 


‘and, in cafe of a fecond offence, till fhe find fureties never to 
offend again. ; 


Serr. 
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CCORDING to the method marked out in the pre- © 

ceding chapter, we are next to confider the offences more |} 
immediately repugnant to that univerfallaw of fociety, which | 
regulates the mutualintercourfe between one ftate and another ; 


thofe, I mean, which are particularly animadverted on, as fuch, 
by the Englith law. 


Tue law of nations is a fyftem of rules, deducible by natu- 
ralreafon, and eftablifhed by univerfal confent among the civi- 
lized inhabitants of the world*; in order to decide all difputes, 
to regulate all ceremonics and..civilities, and to infure the ob- 
fervance of juftice and, good faith, in that intercourfe which 
mutt frequently occur between two or more independent ftates, 
and the individuals belonging to each’. This general law is 
founded upon this principle, that different nations ought in time 
of peace to do one another all the good they can; and, in time 
of war, as little harm as poffible, without prejudice to their 

_ own realinterefts®. And, as none of thefe ftates will allow a 
fuperiority in the other, therefore neither can dictate or prefcribe 
the rules of this law to the reft ; but fuch rules mutt neceffarily 
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refult from thofe principles of natural juftice, in which all the 
learned of every nation agree: or they depend upon mutual 
compacts or treaties between the refpective communities ; in 
the confiruction of which there is alfo no judge to refort to, 
L i law of nature and reafon, being the only one in which 
all the contracting parties are equally converfant, and to which 
| they are equally fubject. 


Tw arbitrary ftates this law, wherever it contradicts or is not 
| provided for by the municipal law of the country, is enforced 
| by the royal power: but fince in England no royal power can 
introduce a new law, or fufpend the execution of the old, 
therefore the law of nations (wherever any queftion arifes which 
_ is properly the objet of it’s jurifdiction) is here adopted in it’s 
full extent by the common law, andis held to be a part of the 
/ Jaw oftheland. And thofe acts of parliament, which have from 
time to time been made to entorce this univerfal law, or to fa- 
- cilitate the execution of it’s decifions, are not to be confidered 
_ as introdudtive of any new rule, but merely as declaratory of 
the old fundamental conftitutions of the kingdom; without 
whichit muft ceafe to be a part of the civilized world. Thus 
in mercantile queftions, fuch as bills of exchange and=the like ; 
| in all marine cafes, relating to freight, average, demurrage, 
infurances; bottomry, and others of a fimilar nature; the law- 
merchant’, which is a branch of the law of nations, is regu- 
larly and conftantly adhered to. So too in all difputes relating 
to.prizes, to fhipwrecks, to holtages, and ranfom bills, there 
is no other rule of decifion but this great univerfal law, collect- 
ed from hiftory and ufage, and {uch writers of all nations and 
languages as are generally approved and allowed of. 


Bur, though in civil tranfactions and queftions of property 
between the fubjects of different ftates, the law of nations has 
much feope and extent, as adopted by the law of England; yet 
the prefent branch of our enquiries will fall within a narrow 

bs Dae compas, 
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compafs, as offences againft the law of nations can rarely be | 


; 
_| 


the object of the criminal law of any particular ffate. For of- 
fences againft this law are principally incident to Whole ftates or 
nations : in which cafe recourfe can only be had to war: which 


is an appeal to the God of hofts, to punifh fuch infra@tions of | 


- public faith, as are committed by one independent people againft 


another: neither ftate having any fuperior jurifdi@ion to refort’ q 
toupon earth for juftice. Butwhere the individuals of any 


ftate violate this general law, it is then the intereft as well as 
duty of the government under which they live, to animadvert 
upon them with a becoming feverity, that the peace of the 
world may be maintained. Forin vain would nations in their 
collective capacity obferve thefe univerfal rules, if private fub 
jects were at liberty to break them at their own difcretion, and 
involve the two ftates ina war. Itis therefore incumbent upon 
the nation injured, fir to demand fatisfa@tion and juftice to be 


done on the offender, by the ftate to which he belongs; and, | 


if that be refufed or neglected, the fovereign then avows him- 
felf an accomplice or abettor of his fubject’s crime, and draws 
upon his community the calamities of foreign war. 


THE principal offences againft the law of nations, animad- 
verted on as fuch by the municipal laws of England, are of 
three kinds; 1. Violation of fafe-condudts; 2. Infringement 
of the rights of embaffadors; and, 3. Piracy. | 


I. As to the firft, violation of fafe-conducis or paffports, ex- 
prefsly granted by the king or his embafladors* to\ the fubjeéts 
of a foreign power in time of mutual war; or, committing 
atts of hoftility againft fuch as are in amity, league, or truce 
with us, who are here under a general implied fafe-conduct ; 
thefe are breaches of the public faith, without the preferva- 
tion of which there can be no intercourfe or commerce be- 
tween one nation and another: and fuch offences may, ac- 
cording to the writers upon the law of nations, be a juft ground 
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ofanational war; fince it is not in the power of the foreign 
prince to caufe juitice to be done to his fubjects by the very in- 
dividual delinquent, but he muft require it of the whole com- 
munity. Andas during the continuance of any fafe-conduct, 
either exprefs or implied, the foreigner is under the protection 
of the king and the law: and more efpecially, as itis one of 
the articles of magna carta’, that foreign merchants fhall be 
“intitled to fafe-conduct and fecurity throughout the kingdom ; 
thereis no queftion but that any violation of either the perfon or 
property of fuch foreigner may be punifhed by indictment in the 
name of the king, whofe honour is, more particularly engaged 
in f{upporting his own fafe-conduct. Aad, when this malicious 
_rapacity was not confined to private individuals, but broke out 
into general hoftilities, by the ftatute 2 Hen. V. it. 1.c. 6. break- 
ing of truce and {afe-conduéts,or abetting and receiving the truce- 
| breakers, was (in affrmance and {upport of the law of nations) 
declared to be high treafon againft the crown and dignity 
of the king; and confervators of truce and fafe-conducts were 
appointed in every port, and impowered to hear and determine 
_fuch treafons (when committed at fea) according to the antient 
"marine law then pra¢tifed in the admiral’s court: and, together 
with twomen learned in the law of the land,to hear and determine 
according to that law the fame treafons, when committed within 
the body of any county- ‘Which ftatute, fo far as it made thefe 
| offences amount to treafon, was fufpended by 14 Hen. VI. c. 8. 
| and repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VL 
| c.2. which gave the fame powers to the lord chancellor, affo- 
- ciated with either of the chief juftices, as belonged to the con- 
| fervators of truce and their affeflors 5 and enacted that, notwith- 
_ flanding the party be convicted of treafon, the injured ftranger 
fhould have reftitution out of his effects, prior to any claim of the 
crown. And it is farther enacted by the ftatute 31 Hen. VI. c. 4. 
that if any of the king’s fubjects attempt or offend, upon the 
fea, or in any port within the king’s obeyfance, againit any 
firanger inamity, league or truce, or under fafe-conduct; and 

efpecially. . 


F 9 Hen. III, c. 30, See Vol. I. pag. 259, Oey 
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efpecially by attaching his. perfon, or fpoiling him, or robbing 
him of his goods; the lord chancellor, with any of the juftices | 
of either the king’s-bench or common pleas, may caufe full re-— 
ftitution and amends to be made to the party injured. ; 


Ir is to be obferved, that the fufpending and repealing acts ‘ 
of 14 & 20 Hen. VI, and alfo, the reviving act of 29 Hen. VI, 
were only temporary ; fo that it fhould teem that, after the | 
expiration of them all, the ftatute 2 Hen. V. continued in full | 
force: but yet it is confidered as extinct by theftatute 14 Edw.IV. 
c. 4. which revives and confirms all ftatutes and ordinances, made 
before the acceffion of the houfe of York, againft breakers of 
amities, truces, leagues, and fafe-conduts, with an exprefs ex- 
ception to the ftatutes of 2 Hen. V. But (however that may be) 
I apprehend it was finally repealed by the general ftatutes of 
Edward VI and queen Mary, for abolifhing new-created trea- 
fons ;- though fir Matthew Hale feems to quettion it as to treafons 
committed on thefea®. But certainly the ftatute of 31 Hen. VI. 

\ remains in full force to this day. 


Il. As to the rights of embaffadors, which are) alfo efta- 
blifhed by the law of nations, andv\are therefore matter of uni- 
verfal concern, they have formerly been treated of at large”. 
It may here be fuflicient to remark, that the common law of 
England recognizes them in their full extent, by immediately 

os topping all legal procefs, fued out through the ignorance or 
rafhnefs of individuals, which may intrench upon the immuni- 
ties of a foreign minifter or any of his train. And, the more. 
effectually to enforce the law of nations in this refpect, when 
violated: through wantonnefs or infolence, it is declared by the, 
flatute 7 Ann. c. 12. that all procefs whereby the perfon of any — 
embaflador, or of his domeftic or domeftic fervant, may be ar- 
refted, or his goods diftreined or feifed, fhall be utterly null and 
void: and that all perfons profecuting, foliciting, or executing — 
nviéted by confeilion 9r the oath of one » 
_. witnels, 


) 
\ 


fuch procefs, being co 
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witnefs, Herat the lord chancellor and the chief juttices, or 
any two of them, fhall be deemed violators of the laws of 
nations, and difturbers ofthe public repofe; and fhall fuffer fuch 
penalties and corporal punifhment as the faid judges, or any two 
ofthem, fhall think fiti. Thus, in cafes of extroardinary out- 
rage, for which the law hath provided no fpecial penalty, the 
legiflature hath intruited to the three principal judges of the 
‘kingdom an unlimited power of proportioning the punifhment 
to the crime. 


| Ill. Lasruy, the crime ot piracy, or robbery and depreda- 

tion upon thehigh feas, is an offence againft the univerfal law 
of fociety ; a pirate being, according to fir Edward Coke‘, 
hoftis humani generis. As therefore he has renounced all the be- 
I aefits of fociety and government, and has reduced himfelf afréfh 
to the favageitate of nature, by declaring war againft all man- 
-kind, all mankind muft declare war againft him: fo that every 
community hath a right, by the rule of felf-defence, to inflid 
that punifhment upon him, which every individual wouldina 
ftate of nature have been otherwife entitled to de, for any. in- 
-vafion of his perfon or perfonal property. 


By the antient common law, piracy, if committed by a fub- 
ject, was held to be a {pecies of treafon, being contrary to his 

natural allegiance ; and by an alien to be felony only: but now, 
fince the ftatute of treafons, 25 Edw. III. c. 2. it is held to be 
only felony ina fabject'. Formerly it was only cognizable by 
the admiralty courts, which proceed by the rules of the civil 
law”. But, it Dele: inconfiftent with the liberties of the na-*' 
tion, that any man’s life fhould be taken away, unlefs by the ~ 

judgment of his peers, or the common law of the land, the 
| ftatute 28 Hen. VIII. c. 15. eftablithed a new jurifdiction for this 

purpofe; which proceeds according to the courfe of the common 
law, and of which we fhall fay more hereafter. 


, ! THe 
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-T ue offences of piracy, by common law, confifts in ee 
ting thofe acts of robbery and depredation upon the high feas, | 
which, if committed upon land, would have amounted to felony — | 
there’. But, by ftatute, fome other offences are made piracy 
alfo: as, by flatute 11 & 12 W. Ill. c. 7. ifany natural born) 
fubject commits any act of hoftility upon the high feas, againft | 
others of his majefty’s fubjects, under colour of a commiflion” | 
from any foreign power ; this, though i it would only be an ack | 
of warin an ee fhall be conftrued piracy in a fubject. And | 
farther, any commander, or other feafaring perfon, betraying || 
his _truft, and running away with any fhip, boat, opeeoaee 
ammunition, or goods; or yielding them up voluntarily to a) 
pirate; or confpiring to do thefe acts ; or any perfon confining | : 
the commander of a veflel, to hinder him from fighting in de- 7 
fencé of his fhip, or to caufe a revolt on board; {fhall, for each — 1 
of thefe offences, be adjudged a pirate, felon, ee cOliHEs, and | i 
fhall fuffer death, whether he be principal or acceflory. By the || 
ftatute 8 Geo. I. c. 24. the trading with known pirates, or | 
furnifhing them with ftores or ammunition, or fitting out any © 
veffel for that purpofe, or in any wife confulting, combiiieng lll { 
confederating, or correfponding with them, or the forcibly 
boarding any merchant veflel, though without feifing or carrying © | 
her off, and deftroying or throwing any of the goods overboard ; | 
fhall be deemed piracy: and all acceflories to piracy, are iS : 
clared to be principal pirates, and felons without benefit of 
clergy. By the fame ftatutes alfo, (to encourage the defence _ 
of merchant veflels againft pirates) the commanders or feamen © 
wounded, and the widows of fuch feamen as are flain, in any pi- © 
ratical engagement, fhall be entitled to a bounty, to be divided — 
among them, not exceeding one fiftieth part of the value of the © 
cargo on board: and fuch wounded feamen fhall be entitled to © 

~ the penfion of Greenwich hofpital: which no other feamen are, © 
except only fuch as have ferved in a fhip of war. Andif the” 
commander fhall behave cowardly, by not defending the fhip, — 
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if fhe carries guns or arms, or fhall difcharge the mariners 
from fighting, fo that the fhip falls into the hands of pirates, 


fach commander fhall forfeit all his wages, and fuffer fix months 
Jimprifonment. 


' Tuese are the principal cree in which the ftatute law of 
England interpofes, to aidand enforce the law of nations, as a 


| part of the common law; by inflicting an adequate punifhment 


_perfons. We hall proceed in the next chapter to confider of- 
fences, which more immediately affect the fovercign executive 
power of our own particular ftate, or the king and govern- 
ment; which fpecies of crimes branches itfelf into a much 


larger extent, than puch of thofe of which we have already 
, treated. ) 


Nort . 


upon offences againft that univerfal law, committed by private 


PUBLIC 


COMP TER SL HEs Sa ten. 


Or HIGH TREASON. 


HE. third general divifion of crimes confifts of fuch, as | 
more efpecially affect the fupreme executive power, or 4 


the king and his government ; which amount either to a total 7 


| 


renunciation of that allegiance, or at the leaft toa criminal ne- | 
elect of that duty, which is due from every fubje& to his fove- | 
reign. In a former part of thefe commentaries * we had oc- J} 


te 


cafion to mention the nature of allegiance, as the tie or ligamen™ 


which binds every fubject to be true and faithful to his fovereign 


bar 


liege lord the king, in return for that protection which is afforded © 


him ; and truth and faith to bear of life and limb, and earthly i 
honour; and not to know or hear of any ill intended him, with-7 
out defending him therefrom. And this allegiance, we may re-/ 
member, was diftinguithed into two forts or fpecies: the one) 
natural and perpetual, which is inherent one natives of the _ 
king’s dominions; the other local and temporary, which is in-_ 
cident to aliens alfo. Every offence therefore more immediately 
affecting the royal perfon, his crown, or dignity, is in fome, 
degree a breach of this duty of allegiance, whether natural and 
innate, or local and acquired by refidence: and thefe may be 
diftinguifhed into four kinds: 1. Treafon. 2. Felonies injurious 
to the king’s prerogative. 3. Praemunire. 4. Other mifprifons 
and contempts. Of which crimes the firft and principal is that 
of treafon. . re. a 


TREASON 


a Book I, ch, 102 


i 
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TREASON, proditio, in it’s very name (which is borrowed 


from the French) imports a betraying, treachery, or breach of 


| faith. It therefore happens gnly between allies, faith the mir- 
‘ror’: for treafon is indeed a general appellation, made ufe of 
by the law, to denote not only offences againft the king and 


government, but alfo that accumulation of guilt which arifes 
whenever afuperior repofes a confidencein a fubject or inferior 


between whom and himfelf there fubfifts a natural, a civil, or 
| even a fpiritual relation : and the inferior fo abufes that confi- 


dence, fo forgets the obligations of duty, fubjection, and alle- 


giance, as to detiroy the life of any fuch fuperior or lord. 


_ This is looked upon as proceeding from the fame principle of 


treachery in private life,as would have urged him who harbours 
it to have confpired in public againit his liege lord and fove- 
reign : and therefore for a wife to kill her lord or hufband, a 


| fervant his lord: or matter, and an ecclefiaflic his lord or ordi- 
nary; thefe, being preaches of the lower allegiance, of private 


and domeftic faith, are denominated pes treafons. But when 
difloyalty fo rears it’s creft, as to attack even majefty itfelf, it is 
called by way of eminent diftinction high treafon, alta proditio ; 
being equivalent to the crimen laefae majeftatis of the Romans, as 
Glanvil ° denominates it alfo in our Faoglifh law. ; 


As this is the higheft civil crime, wlich (confidered as a 


member of the community) any man can poffibly commit, if 
ought therefor be the moft precifely afcertained. For if the 
crime of high treafon be indeterminate, this alone (fays the pre- 
fident Montefquieu) is fufficient to make any government dege- 


nerate into arbitrary power". And yet, by the antient common 


law, there was a great latitude left in the breaft of the judges, 


| 


to determine what was treafon or not fo: whereby the creatures 
of tyrannical princes had opportunity to create abundance of 
conitructive treafons; that 1s, to raife, by forced and arbitrary 
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conftructions, offences into the crime and punifhment of treafon, 


which never were fufpected to be fuch. Thus the accroaching, | 
or attempting to exercife, royal power (a very uncertain charge) _ 


was in the 21 Edw. III. held to be treafon in a knight of Hert-: 


fordfhire, who forcibly affaulted and detained one of the king’s | 


fubjects till he paid him go/*:.a crime it muft be owned, well. 
deferving of punifhment; but which feems to be of a complexion 
very different from that of treafon. Killing the king’s father, 


or brother, or even his meflenger, has alfo fallen under the fame _ 


denomination’. The latter of which is almoft as tyrannical a 
doctrine as that of the imperial conftitution of Arcadius and 
Honorius, which determines that any attempts or defigns againtt 
the minifters of the prince fhall be treafon® But however, to 
prevent the inconveniences which began to arife in England from 
this multitude of conftruétive treafons, the ftatute 25 Edw. Ill. 
c. 2. was made; which defines what offences only for the future 
fhould be held to be treafon: in like manner as the lew Fulia 
magifiatis among the Romans, promulged by Auguftus Cefar, 
comprehended all the antient laws, that had before been enaéted 
to punifh tranfgreffors againft the ftate’. This Ratute muft 
therefore be our text and guide, in order to examine into the 
feveral fpecies of high treafon. And we fhall find that it com- 
prehends all kinds of high treafon under feven diftinét branches. 


s 


“1. © Wen aman doth compafs or imagine the death of our 
** lord the king, of our lady his queen, or oftheireldeft fon 
“ and heir.” Under this defcription it is held'that a queen reg- 
nant (fuch as queen Elizabeth and queen Anne) is within the 
words of the act, being invefted with royal power and entitled 
to the allegiance of her fubjects': but the hufband of fuch ze 


queen 


er Hal. P. C. 80. ; celeris, qua effetum, puniri jura voluerunt ) 
f Britt.c.22. x Hawk. P.C. 34. ipfe quidem, utpote maje/tatis reus, gladio fe- | 
E Qui de’ nece virorum illuftrium, qui con- — riatur, bonis ejus omnibus fifco noftro addifhs. 

Jilis et confiforio noftro interfunt, fenatorum (Cod.? 9. 8. 5.) 

etiam (nam et ipfi pars corporis noftri funt) vel h Gravin. Orig. 1. §. 34. 

qujuflibet poftremo, qui militat nobifcum, cogi- i aHalv Ps Ci r01. 


Faverit: eadem enim feveritate yoluntatem 


t 
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ed is the king in  pofleflion,, without any refpect to his title: 
for it is held, that a king de fado and not de jure, or in other 
words an ufurper that hath got poffeflion of the throne, is a 
King within the meaning of the flatute; as there is a temporary 


‘and temporary protection of the public: and therefore treafons 


the crown, or king de jure and not de facto, who hath never 
had plenary poffeffion of the throne, as was the cafe of the 
houfe of York during the three reigns of the line of Lancafter, 
isnota king within this fatute, againft whom treafons may be 
committed'. And avery fenfible writer on the crown-law car- 
‘ries the point of pofleflion fo far, that he holds”, that a king 
out of poffeffion is fo far from having any right to our alle- 
giance, by any other title which he may fet up againit the king 
in being, that we are bound by the duty of our allegiance to 
‘refit him. A dodtrine which he grounds upon the ftatute 


pronounces all fubjects excufed from any penalty or forfeiture, 
feéms to be confounding all notions of right and wrong: and 
the elder Charles, and wfurped the power (though not the name) 


ftoration: and werethe king of Poland or Morocco to invade 
| this kingdom, and by any means to get poffeffion of the crown 
} (aterm, by the way, of very loofe and indiftind fignification) 
the fubjeé&t would be bound by his allegiance to fight for his 
natural prince to-day, and by the fame duty of allegiance to 
fight againfthimto-morrow. ‘The true diftinction feems to be, 
La . that 


k 3 Inft, ». 1 Hal. P. C, 106. m 3 Hawk, P, C, 36, 
3 Inf. 7. .x Hal. B.C. 104. 


committed againft Henry VI were punifhed under Edward IV, 
‘though all the line of Lancafter had been previoufly declared 
-ufurpers by act of parliament. But the molt rightful heir of’ 


it Hen. VII. c. 1. which is declaratory of the common law and. 


}which do affift and obey a king de facto. But, in truth, this. 


: of king, the people were bound in duty to hinder the fon’s re- 


queen is hot comprized within thefe words, and therefore no 
treafon can be committed againft him‘. ‘The king here intend- 


allegiance dueto him, for his adminiftration of the governmient. 


re 


the confequence would be, that when Cromwell had murdered | 
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that the ftatute of Henry the feventh does by no means com= 
mand any oppOfition to a king de jure; but excufes the obell 
dience paid to a king de facto. When therefore a ufurper isin 
poffeffion, the fubject ts excufed and yujitfed in obeying and 

iving him affiftance: otherwife, under a®ufurpation, no man 
could be fafe; ifthe lawful prince had a right to hang him for 
obedience to the powers in being, as the ufurper would certainly | 
do for difobedience. Nay farther, asthe mats of people are im- 
perfect judges of title, of which in all cafes pofleflion is prima” 
facie evidence, the law compels no man to yield obedience to | 
that prince, whofe right is by want of poffeffion rendered un-— 
certain and difputable, till providence fhall think fit to interpofe® | 
in his favour, and decide the ambiguous claim: and therefore,” 
till he is entitled to fuch allegiance by poffeflion, no treafon can® 
becommitted againft him. Laftly,a king who has refigned his” 
crown, fuch refignation being admitted and ratified in parlia- — 
ment, is according to fir Matthew Hale no longer the object of i 
treafon®. And the fame reafon holds, in cafe a king abdicates | 
the government ; or, by actions fubverlive of the conftitution, — 
virtually renounces the authority which he claims by that very | 


_conftitution: fince, as was formerly obferved’, when the facty 


of abdication is once eftablithed, and determined by the proper 
judges, the confequence neceflarily follows, that the throne is7 
thereby vacant, and he is no longer king. } 


1: a 


Le Tt us next fec, whatisa compaffing or imagining the death 
of the king, &c. Thefeare fynonymous terms: the word com-~ 
pafs fignifying the purpofe or defign of the mind or will’, and _ 
not, asin common fpeech, the carrying fuch defign to effect?, 
And therefore an accidental ftroke, which may mortally wound” 
thefovereign, per infortunium, without any traiterous intent, is® 


"no treafon: as was the cafe of fir Walter Tyrrel, who, by they 


command © 


ted by fome evident fact, was equally pe- 7 
o Vol. I. pag. 212. nal as homicide itfelf. (3 Inft. 5.) ‘e 
By the antient law compajing or in- q « Hal. P. C, 107. 
tending the death of any man, demonftra- ; 
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command of king William Rufus, fhooting ata hart, the arrow 
glanced againft a tree, and killed the king upon the fpot’. But, 
as this compafling or imagination is an act of the mind, it can- 
“not poflibly fall under any judicial cognizance, unlefs it be de- 
‘monftrated by fome open, or overt act. And yet the tyrant 
- Dionyfius is recorded: to, have executed a fubject barely for 
_ dreaming that he had killed him, which was held for a fufficient 
_ proof, that he had thought thereof in his waking hours. But 
| fuch is not the temper of the Englifh law; and therefore in this 
andthe threenext {pecies of treafon, it is neceflary that there 
| appear an open or overt act of a more full and explicit nature, 
to conviét the traitorupon. The ftatute exprefsly requires, that 
| the accufed “ be thereof upon fuflicient proof attainted of fome 
f open act by men of his own condition.’ Thus, to provide 
weapons or ammunition for the purpofe of killing the king, is 
held to be a palpable overt act of treafon in imagining his 
- deatht. Toconfpire to imprifon the king by force, and move 
towards it by aflembling company, is an overt act of compafling 
the king’s death"; forall force, ufed to the perfon of the king, 
| 4n it’s confequence may tend to his death, and is a ftrong pre- 
 fumption of fomething worfe intended than the prefent force, 
by fuch as have fo far thrown off their bounden duty to their 
fovereign: it being an old obfervation, that there is generally 
but a {hort interval betweenthe prifons and the graves of princes. 
| ‘There is no queftion alfo, but that taking any mealures to ren- 
der fuch treafonable purpofes effectual, as affembling and con- 
faulting on the means to kill the king, is a fufficient overt act of 
high treafon”. | 


How far mere words, fpoken by an individual, and not re- 
lative to any treafonable aét or defign then in agitation, fhall 
amount to treafon, has been formerly matter of doubt. We 
have two inftances, inthe reign of Edward the fourth, of per- 
: | fons 
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fons executed for treafonable words: the one a citizen of Lon-| 
don, who faid he would make his fon heir of the crown, being | 
the fign of the houfe in which he lived; the other a gentleman, | 
whofe favourite buck the king killed in hunting, whereupon he | 
wifhed it, horns and all, in the king’s belly. Thefe were ef- | 
teemed hard cafes: and the chief juftice Markham rather chofe | 
to leave his place than affent to the lattcr judgment®. But now | 
itfeems clearly to be agreed, that by the common law and the 
Ratute of Edward UI, words fpoken amount only to a high mif- 
demeinor and no treafon. For they may be {poken in heat, 
without any intention, or be miftaken, perverted, or mif-remem- 
bered by the hearers; their meaning depends.always on their 
connexion with other words, and things; they may fignify dif->| 
ferently even according to the tone of voice, with which they | 
are delivered; and fometimes filence itfelf is more expreflive 
than any difcourfe. As therefore there can be nothing more 
equivocal and ambiguous than words, it would indeed be un- 
reafonable to make them amount to hightreafon. And accord-. 
ingly in 4Car. I. on a reference to all the judges, concerning 
fomevery atrocious words fpoken by one Pyne, they certified 
to the king, “ that though the words were as wicked as might — 
«< be, yet they were no tredfon: for, unlefs it be by fome par-. 
“ ticular ftatute, no words will be treafon’.”’ If the words be 
fet down in writing, it argues more deliberate intention; and 
it has been held that writing is an overt aét of treafon; for 
feribere eft agere. Butevenin this cafe the bare words are not 
thetreafon, but the deliberate act of writing them. And fuch 
writing, though unpublifhed, has in fome arbitrary reigns con- 
victed it’s author of treafon: particularly in thecafes of one 
Peacham a clergyman, for treafonable paflagesin a fermon ne- — 
‘ver preached’; and of Algernon Sidney, for fome papers found — 
in his clofet: which, had they been plainly relative to any — 
previous formed defign of dethroning or murdering the king, 
might doubtlefs have been properly read in evidence as overt — 
| 7 : acts 


if 
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acts of that treafon, which was {pecially laid in the indifiment’. 
But, being merely fpeculative, without any intention ({o far as 
appeared) of making any public ufe of them, the convicting 
the authors of treafon upon fuch an’ se fittictestt foundation has 
een Univerfally difapproved. Peacham was therefore pardoned ; 
pan and, though Sidney indeed was executed, yet 1t was to the ge- 
neral difcontent of the nation; and his attainder was afterwards | 
‘reverfed by parliament. There was then no manner of doubt, 
but that the publication of fuch a treafonable’writing was a fuf- 
ficient overt act of treafon at the common law’; though of 
late even that has been queitioned. 


2, Tue fecond fpecies of treafon is, “ if a man do violate 
/*© theking’s companion, or the king’s eldeft daughter unmarried, 
© or the wife of the king’s eldeft fon and heir.” By the kuig’s 
companion is meant his wife; and by violation is underftood 
carnal knowlege, as well without force, as with it: and this is 
high treafon in both parties, if both be confenting ;, as fome of 
the wives of Baa the eighth by fatal experience evinced, The 
plain intention of this law is to guard the blood royal from any 
| fafpicion of baftardy, whereby the fucceflion to the crown might 
| be rendered dubious: and therefore, when this reafon ceaies, the 
law ceafes with it; for to violate a queen or pnincefs dowager is | 
| held to be no treafon®: in like manner as, by the feodal law, it 
was 2 felony and attended with a forfeiture of the fief, if the 
~vafal vitiated the wife or daughter of his lord’; but not ips at 
he aonly vitiated his widow’. 


Pe THE éhira’ fpecies of treafon is, “ if a man dolevy war 
* againit our lord the king in his realm.” And this may be done 
by taking arms, not only to dethrone the king, but under pre- 
| tence to reform religion, or the laws, or tq remove evil coun- 
fellors, or other’ grievances whether real or pretended‘. For the 
law doesnot, neither canit, permit any private man, or fet of 
VoL.ay aoe lv / men, 
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men, tointerfere forcibly in matters of fuch high importance ; | 
efpecially as it has eftablifhed a fufficient power, for thefe pur- | 
pofes, inthe high court of parliament: neither does the con- 
ftitution juftify any private or particular refiflance for private or] 
particular grievances ; though in cafes of national opprefflion the) 
nation has very juttifiably rifen as one man, to vindicate the] 
original contract fubfifting between the king and his people.} 
To refift the king’s forces by defending a caftleagainft them, is 
a levying of war : and fo is aninfurrection with an avowed de- | 
fign to pull down al/ inclofures, a// brothels, and the like; the’ 
univerfality of the defign making it a rebellion againtt the ftate, 
an ufurpation of the powers of government, and an infolent in- 
wafion of the king’s authority®. But a tumult with a view to 
pulldown a particular houfe, or lay open a particular inclofure, 
amounts at moft to a riot; this being no general defiance of 
public government. So, if two fubjects quarrel and levy war 
againft each other, (in that {pirit of private war, which prevail- 
ed all oversEurope®’ in the early feodal times) it is only a great 
viot and contempt, and no treafon. Thus it happened between . 
the earls of Hereford and Glocefter in 20 Edw. I. who raifed 

each a little army, and committed outrages upon each others” 
lands, burning houfes, attended with the lofs of many lives: yet 

this was held to be no high treafon, but only a great mifdemef- 
nor). A bare confpiracy to levy war does not amount to this 

fpecies of treafon ; but (if particularly pointed at the perfon of 

the king or his government) it falls within the firit, of com: 


paffing or imagining the king’s death’. 


| 
a 4. © Ir a man be adherent to the king’s enemies in his” 
«<< realm, giving to them aid and comfort in the realm, or elfe- 

«¢ where,” he is alfo declared suilty of high treafon. This muft 
likewife be proved by fome overt act, as by giving them intel- 

- sligence, by fending them provifions, by felling themarms, by 
treacheroully furrendering a fortrefs, or the like’. By enemies — 
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are here underftood the fubjects of foreign powers with whom 
we areatopen war. As to foreign pirates or robbers, who may 
happen to invade our coafts, without any open hoftilities be- 
tween their nation and our own, and without any_commiflion 
from any prince or ftate at emnity with the,crown of Great 
| Britain, the giving them any affliftance is alfo clearly treafon; 
either in the light of adhering tothe public enemies of the king 
| and kingdom’, or elfe in that of levying war againft his majef- 
ty. And, moft indifpntably, the fame acts of adherence or aid, 
which (when applied to foreign enemies) will conftitute treafon 
under this branch of the ftatute, will (when afforded to our 
own fellow-fubjects in a€tual rebellion at home) amount to high 
treafon under the defcription of levying war againft the king™. 
But to relieve arebel, fled out of the kingdom, is no treafon : 
for the fatute is taken firictly, and a rebel is not an enemy; an 
enemy being always the fubject of fome foreign prince, and 
one who owes no allegiance to the crown of England’. And 
ifa perfon be under circumftances of aétual forge and con- 
firaint, through a well-grounded apprehenfion of injury to his 
- life or perfon, this fear or compulfion will excufe his even join- 
ing with either rebels or enemies 7m the kingdom, provided he 
leaves them whenever he hath a fafe opportunity”. 


5. Er*.ayman counterfeit the king’s great or privy feal,” 
this is alfo high treafon. But if aman takes wax bearing the 
| impreflion of the great {eal off from one patent, and fixes it ‘to 
another, this is held to be only an abufe of the feal, and not a 
counterfeiting of it ; as was the cafe of a certain. chaplain, who 
in fuch manner framed a difpenfation for non-refidence. But 
the knavish artifice of a lawyer much exceeded this of the di- 
vine. Oncof theclerksin chancery glewed together two pieces 
of parchment; on the uppermoft of which he wrote a patent, 
to which he regularly obtained the great feal, the label going 
trough both the {kins. He then diffolved the cement; and 
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taking off the written patent, on the blank fkin wrote a frefh” 
patent, of a different import from the former, and publithed it | 
as true. ‘This was held no counterfeiting of the great feal, but 
only a great mifprifon ; and fir Edward Coke? mentions it with” 
fome indignation, that the party was living at that day. 


6. Tue fixth fpecies of treafon under this flatute is “ if a 
“ man counterfeit the king’s money ; and ifa man bring falfe 
** money into the realm counterfeit to the money of England, 
«* knowing the money to be falfe.” As to the firft branch, coun- 
terfeiting the king’s money; this is treafon, whether the fal{e. 
money be uttered in payment or not. Alfo if the king’s own | 
minters alter-the ftandard or alloy eftablifhed by law, it is trea- - 
fon. But gold and filver money only are held to be within this_ 
fiatute’. With regard likewife to the fecond branch, importing 
foreign counterfeit money, in order to utter it here: it is held 
that uttering it, without importing it, is not within the flatute’, 
But of this we thall prefently fay more, | 


- 


7. Tue lait fpecies of treafon, afcertained by this ftatute, is 
*¢ if aman flay the chancellor, treafurer, or the king’s juftices 
<< of the one bench or the other, juftices in eyre, or juftices of © 
** aflize, and all other juftices afligned’ to hear and determine, 
“« being in their places doing their offices.” Thefe high magif- 
trates, as they reprefent the king’s majetty during the execution 
of their offices, are therefore for the time equally regarded by. 
thelaw. But this ftatute extends only to the aétual killing of 
them, and not to wounding, or a bare attempt tokill them. It 
extends alfo only to the officers therein fpecified ; and ‘therefore 
the barons of the exchequer, as fuch, are not within the pro- 
tection of this act’. | 


« “a 


Tu s careful was the legiflature, in the reign of Edward the 


‘third, to fpecify and reduce toa certainty the vague notions of 


treaion, 
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treafon that had formerly prevailedin our courts. But the ac 
does not ftop here, but goes on. “* Becaufe other like cafes of 
‘¢ treafon may happen in time to come, which cannot be thought 
sof nordeclared at prefent, it is accorded, that if any other 
‘© cafe fuppofed to be treafon, which is not above fpecified, doth 
¢ happen before any judge; the judge fhall tarry without going 
‘¢ to judgment of the treafon, till the caufe be fhewed and de- 
/< clared before the king and his parliament, whether it ought 
‘© to be judged treafon, or other felony.” Sir Matthew Hale’ is 
very high in his encomiums on the great wifdom and care of the 
parliament, in thus keeping judges within the proper bounds and 
limits of this aét, by not fuffering them to run out (upon their 
own opinions) into confiructive treafons, though in cafes that 
feem to them ‘to have a like parity of reafon; but referving 
| them to the decifion of parliament. ‘This is a great fecurity to 
the public, the judges, and even this facred act itfelf; andleaves 
a weighty memento to judges to be careful, and not overhatty 
| in letting in treafons by conftruction or interpretation, efpecially 
-in new cafes that have not been refolved and fettled. 2. He 
obferves, that as the authoritative decifion of thefe cafus omiff 
is referved to the king and parliament, the moft regular way to 
| doitis by anew declarative act : and therefore the,opinion of 
-any one or of both houfes, though of very refpectable weight, 
| is not that folemn declaration referred to by this act, as the only 
criterion for judging of future treafons. 


“In confequence of this power, not indeed originally granted 


in every fubfequent parliament, (which cannot be abridged of 
any rights by the act of a precedent one) the legiflature was ex- 
| tremely liberal in declaring new treafons in the unfortunate reign 
| of king Richard the fecond : as, particularly, the killing of an 


embaflador was made fo; which feems to be founded upon better 


reafon than the multitude of other points, that were then ftrained 
yp to this high offence: the moft arbitrary and abfurd of all 
. ‘ ‘s which 
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. which was by the ftatute.21 Ric. I. c. 3. which made the bare | 
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purpofe and intent of killing or depofing the king, without any | 
overt aétto demonftrate it, high treafon. And yet fo little effect | 
have over-violent laws to prevent any crime, that within two | 
rears afterwards this very prince was both depofed and murdered. 
‘And, in the firft year of his tucceflor’s reign, an act was paffed’, 
reciting “ that noman knewhow he ought to behave himfelf, ‘ 
‘ todo, fpeals, or fay, for doubt of {uch pains of treafon : and | 
therefore it was accorded that in no time to come any treafon \ | 
« be judged, otherwife than was ordained by the ftatute of king | 
Edward the third.” This at once fwept away the whole loadit 
of extravagant treafons introduced in the time of Richard the) 
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fecond. 


Burt afterwards, between the reign of Henry the fourth and © 
queen Mary, and particularly in the bloody reign of Henry the 
ith, the fpirit of inventing new and flrange treafons was re- 
wived; among which we may reckon the offences of clipping 
money ; breaking prifon or reicue, when the prifoner is com- 
mitted for treafon ; burning houfes to extort money ; ftealing 
cattle by Welchmen ; counterfeiting foreign coin ; wilful poi- 
foning ; execrations againft the king ; calling him opprobrious | 
names by public writing; counterfeiting the fign manual or) 
fignet; refufing to abjure the pope; deflowering, or marrying 
without the royal licence, any of the king’s children, fifters, 
aunts, nephews, or nieces; bare folicitation of the chaftity of 
the queen or princels, or advances made by themfelves; mar- 
rying withthe king, by a woman not a virgin, without pre-_ 
vioully difcovering to him fuch her unchafte life; judging or 
believing (manifelted by any overt act) the king to have been 
lawfully married to Anne of Cleve ; derogating from the king’s 
royal ftile and title; impugning his fupremacy : and aflembling 
riotoufly to the number of twelve, and not difperfing upon pro-~ 
clamation : all which new-fangled treafons were totally abro-_ 


gated by the fatute 1 Mar. c. 1. which once more reduced all) 
treafons © 
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dreafons to the ftandard of the ftatute 25 Edw. Ill. Since which 
time, though the legiflature has been more cautious in creating 
new offences of this kind, yet the number is very confiderably 
encreafed, as we fhall find upon a fhort review. 


- Turse new treafons, created fince the ftatute 1 Mar.c. To 

and not comprehended under the defcription of ftatute 25 Edw. 
Ill. Ifhall comprize under three heads. 1. Such as relate to pa- 
pifts. 2. Such as relate to falfifying the coin or other royal fig- 
/ natures. (3. Such as are created for the fecurity of the pro- 
| teftant fucceffion in the houfe of Hanover. 


1. Tue firt {pecies, relating to papi/ts, was confidered in the 
| preceding chapter, among the penalties incurred by that branch 
of non-conformifts to the national church; wherein we have 
only to remember that by ftatute 5 Eliz. c. 1. to defend the 

| pope’s jurifdiction in thisrealm is, for the firft time, a heavy 
mifdemefnor; and, if the offence be repeated, it is high trea- 
| fon. Alfo by flatute 27 Eliz. c. 2. if any popifh prieft, born in 
the dominions of the crown of England, ihall come over hither 
| from beyond the feas; or {hall tarry here three days without 
| conforming tothe church ; he 1s guilty of high treafon. And 
| by ftatute 3 Jac. I. c. 4. if any natural born fubject be with- 
| drawn from his allegiance, and reconciled to the pope or lee of 
Rome, or any. other prince or ftate, both he and all fuch as 
procure fuch reconciliation fhallincur the guilt of high treafon. 
Thefe were mentioned under the divifion before referred to, as 
fpiritual offences, and I now repeat themi as temporal ones alfo: 
the reafon of diftinguifhing thefe overt acts of popery from all 

others, by fetting the mark of high treafon upon them, being 
certainly on a civil, and not on a religious, account. For every 
popith prieft of courfe renounces his allegiance to his temporal 
_ fovereign upon taking orders ; that being inconfiftent with his 
| new engagements of canonical obedience to the pope: and the 
fame may be faid of an obftinate defence of his authority here, 

ora formal reconciliation to the fee of Rome, which the fta-_ 

Be ‘ _ tute 
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tute conftrues to be a withdrawing from one’s natural allegiances | 
and therefore, befides being reconciled “ tothe pope,”’ it alte 
adds ‘* or any other prince or ftate.”’ 


2,W1T Hregard to treafons relative to the com or other royal \ 
Jfignatures, we may recollect that the only two offences re{pecting§ 
the coinage, which are made treafon by the ftatute 25 Edw. Ill. 
are the actual caunterfeiting the gold and filver coin of this king. 
dom ; or the importing fuch counterfeit money with intent to” 
utter it, knowing it to be falfe. But thefe not being found faf-" 
ficient to reftrain the evil practices of coiners and falfe moneyers,,| 
other ftatuteshave been fince made for that purpofe. The crime 
itfelf is made a fpecies of high treafon ; as being a breach of al-— 
legiance, by infringing the rence s prerogative, and afluming one 
of she attributes of the fovereign, to whom alone.it belongs to | 
fet the value and denomination of coin made at home, orto fix | 
the currency of foreign money: and befides, as all money which 
_ bears the ftamp of the kingdom is fent into the world upon the 
public faith, as containing metal ofa particular weight and flan-~ 
dard, whoever falfifies hig is an offender againit the fate, by 
contributing to render that public faith falpected. And upon” f 
the fame reafons, by a law of the emperor Conitantine™, falfe) 7 
coiners were declared guilty of high treafon, and were con-) 
demned to be burned alive: as, by the laws of Athens* s all@ 4 
counterfeiters, debafers, and diminifhers of the current Gains 
were fubjected to capital punifhment. However, it muft be” < 
owned, that this method of reafoning 1 is a little overftrained : 
counterfeiting or debafing the coin being ufually practifed, rather 
for the fake of private and unlawful lucre, than out of any dif- 
affection to the fovereign. And therefore both this and it’s kind- 
red fpecies of treafon, that of counterfeiting the feals of the 
crown or other royal fignatures, feem better denominated by the 
later civiliansa branch of the crimen falfi or forgery (in which 
oe are followed by Glanvil’, Bracton* ae and Fleta*) than. by 
oe | Cong 
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Conftantine and our Edward the third, a fpecies of the crimen 
lafae mageftatis or high treafon. For this confounds the diftinc- 
tion and proportion of offences; and, by aflixing the fame ideas 
of guilt upon the man who coins a leaden groat and him who 
|aflaffinates his fovereign, takes off from that horror which ought 
‘to attend the very mention of the crime of high treafon, and, 
makes it more familiar to the fubject. Before the ftatute 
/o5 Edw. IIL. the offence of counterfeiting the coin was: held to 
be only a fpecies of petit treafon®: but fubfequent acts in their 
new extenfions of the offence have followed the example of that, _ 
and have made it equally high treafon as an endeavour to fubvert 
the government, though not quite equal init’s punifhment. 


Iw confequence of the principle thus adopted, the ftatute 
1 Mar: c. 1. having at onc blow’ repealed all intermediate trea- 
fons created fince the 25 Edw. Ill. it was thought expedient by 
ftatute 1 Mar. ft. 2. c. 6. torevive two fpecies thereof ; viz. 
1, That if any perfon falfely forge or counterfeit any fuch kind 
of coin of gold or filver, as is not the proper coin of this realm, 
‘but fhall be current within this realm by confent of the crown; 
or, 2. fhall falfely forge or counterfeit the fign manual, privy 
| fignet, or privy feal; fuch offences fhall be deemed high treafon. 
| And by flatute 1 & 2 P. & M.c. 11. if any perfons do bring 
‘into this realm fuch falfe or counterfeit foreign money, being 
current here, knowing the fame to be falfe, and fhall utter-the 
| fame.in payment, they fhall be deemed offenders in high trea- 
fon. The money referred to in thefe ftatutes muft be fuch as is 
abfolutely current here, inall payments, by the king’s procla- 
mation; of which there is none at prefent, Portugal money 
being only taken by confent, as approaching the neareft to our 
| flandard,and falling in well enough with our divifions of money 
into pounds and fhillings: therefore to counterfeit it is not high 
| treafon, but another inferior offence. Clipping or defacing the 
_ genuine coin was not hitherto included in thefe ftatutes ; though 
an offence equally pernicious to trade, and an equal infult upon 
| ae aVoL, Mm Nea the 
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the prerogative, as well as perfonal affront to the fovereigns 
whofe very image ought to be had in reverence by all loyal fub- 
jects. And therefore, among the Romans’, defacing or even | 
melting down the emperor’s ftlatues was made treafon by the ° 
Julian law; together with other offences of the like fort, ace j 
cording to that vague appendix, “ aliudve quid fimile fi admferint.™ : 
And now, in England, by fatute 5 Eliz. c. 11. clipping, wafhingy | 
rounding, or filing, for wicked gain’s fake, any of the money 
of this realm, or other money fuffered to be current here, fhall 
be adjudged high treafon; and by ftatute 18 Eliz. c, 1. the fame 
offence is defcribed in other more general words; viz. impairs i 
ing, diminithing, falfifying, fealing and lightening ; and made ! 
liable to the fame penalties. By flatute 8 & 9 W. IH. c. 260, j 
made perpetual by 7 Ann.c.25. whoever fhall knowingly make 
or mend, oraffit in fo doing, or fhall buy or fell, or have in | 
his poffeffion, any inftruments proper only for the coinage of ! 
money; or fhall convey fuch inftruments out of the king’s mint; | 
fhall be guilty of high treafon: which is by much the fevereft - 
branch of the coinage law. The flatute goes on farther, and i 
enacts, that to mark any coin on the edges with letters, or : 
otherwife, in imitation of thofe ufed in the mint; or to colour, : 
gild, or cafe over any coin refembling the current coin, or even 
round blanks of bafe metal; fhall be conftrued high treafon, 
And, laftly, by ftatute 15 & 16 Geo. Il. c. 28. if any perfon ' 
colours or alters any filver current coin of this kingdom, to)! 
make itrefemblea gold one; or any copper coin, to make it 
refemble a filver one; this is alfo high treafon: but the of- 
fender fhall be pardoned, in cafe he difcovers and convicts two i 


other offenders of the fame kind. Be 


3. Tue other new {pecies of high treafon is fuch as is crea~ 
ted for the fecurity of the proteffant fucceffion, over and above 
fuch treafons againft the king and government as were com- 
prized under the fiatute 25 Edw. Ill. -For this purpofe, after | 
the a&t of fettlement was made, for transferring the crown to 
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the illuftrious houfe of Hanover, it was enacted by flatute 
13 &14W. lll. c. 3. that the pretended prince of Wales, who 
was then thirteen years of age, and had aflumed the title of 
king James If, fhould be attainted of high treafon; and it was 
made high treafon for any of the king’s fubjects by letters, metf- 
fages, or otherwife, to hold correfpondence with him, or any 
perfon employed by him, or to remit any money for his ufe, 
knowing the fame to be for hisfervice. And by ftatute 17 Geo. Il. 
c. 39. it is enacted, that if any of the fons of the pretender 
hall land or attempt tolandin this kingdom, or be found in 
Great Britain or Ireland, or any of the dominions belonging 
tothe fame, he fhall bejudged attainted of high treafon, and 
fuffer the pains thereof. And to correfpond with them, or re- 
‘mit money for their ufe, is made high, treafon in the fame man- 
ner as it was to correfpond with the father. By the ftatute 
1 Ann. ft.2.c. 17. if any perfon fnall endeavour to deprive or 
‘hinder any perfon, being the next in fucceffion to the crown 
according to the limitations of the act of fettlement, from fuc- 
ceeding to the crown, and fhall malicioufly and directly attempt 
the fame by any overt act, fach offence {hall be high treafon. 
“And by flatute 6 Ann. c. 7.1! any perfon fhall malicioufly, ad- 
-vifedly and directly, by writing or printing, maintain and af- 
‘firm, that any other perion hath any right or title to the crown 
of this realm, otherwife than according to the act of fettlement 5 
or that the kings of this realm with the authority of parliament 
-arenot able to make laws and flatutes, to bind the crown and 
the defcent thereof; fuch perfon fhall be guilty of high treafon. 
This offence (or indeed maintaining this doétrine in any wife, 
that the king and parliament cannot limit the crown) was once 
before made high treafon, by ftatute 13 Fliz. c. 1. during the 
life of that princefs. And after her deceafe it continued a high 
_mifdemefnor, punifhable with forfeiture of goods and chattels, 
even inthe moft flourithing «ra of indefeafible hereditary right 
and jure divino facceffion. But it was again raifed into high 
treafon, by the ftatute of Anne before-mentioned, at the time 
ofa projected invafion in favour of the then pretender; and 
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upon this ftlatute one Matthews, a printer, was convicted and | 
executed in 1719, for printing a treafonable pamphlet intitled , 


vox populi, vox Dei', | 
d h y 
Tavs much for the crime of treafon, or /ae/ae magifiatis, im » 


:| 
1: 
all it’s branches; which confifts, we may obferve, originally, ; 


in grofsly counteracting that allegiance, which is due from the | 
fabject by either birth or refidence: though, in fome inftance - 
the zeal of our legiflators to ftop the progrefs of fome highly \ 
pernicious practices has occafioned them a little to depart from 5 
this it’s primitive idea. But of this enough has been hinted 
already : it is now time to pafs on from defining the crime to 
deicribing it’s punifhment. / | 


j 


| 


Tie punifhment of high treafon in general is very folema 
and terrible. 1. That the offender be drawn to the gallows, 


and not be carried or walk; though ufually a fledge or hurdle ; 


is allowed, to preferve the offender from the extreme torment | 


of being dragged on the ground or pavement®. 2. That he be 1 
hanged by the neck, and then cut down alive. 3. That his en 
trails be taken out, and burned, while he is yet alive. 4. That) 
his head be cut off. 5. That his body be divided into four 
parts. 6, That his head and quarters be at the king’s “t | 


pofal’. 


; 

Tue king may, and often doth, difcharge all the pusithmedl 
except beheading, efpecially where any of noble blood are ate 
tainted. For, beheading being part of the judgment, that may | 
be executed, though all the reft be omitted by the king’s com: 
mand*, But where beheading is no part of the judgment, as __ 
in murder or other felonies, it-hath been faid that the king can-_ 
not change the judgment, although at the requeft of the party, 


from 
& ; | 
d State Tr. IX, 680. amples in fcripture; for Joab was drawn, 
ear al’ PAG, 282. Bithan was hanyed, Judas was embowelled 
£ This punifhment for treafon, fir Edward and fo of the reft. (3 Inft. a11.) -. 
Coke tells us, is warranted by divers ex- g§ 3 Hal, P. C. 352. ie 
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‘om one fpecies of death to another*. But of this we shall 
ay more hereafter. | ! 

| Iw the cafe of coining, which is a treafon of a different 
pp eplexion from thereft, the punifhment is milder for male - 
offenders ; being only to be drawn, and hanged by the neck 
dlldead', But in treafons of every kind the punifhment of 
women is the fame, and different from that of men. For, as 
e natural modefty of the fex forbids the expofing and publicly 
mangling their bodies, their fentence (which is to the full as 
terrible to fenfe as the other) is to be drawn to the gallows, and 
there to be burned alive". 


yy 


Tue confequences of this judgment, (attainder, forfeiture, 
and corruption of blood) muft be referred to the latter end of 
this book, when we fhall treat of them altogether, as well in 
treafon as in other offences. | 

bd 

) he 3 Inf. 52. k 2 Hal. P. C. 399. 
ix Hal, P. C. 351. 
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CHAPTER THE SEVENTH. 


Or FELONIES injurious To THE KINGS 
PREROGATIVE. 


4, i 


Sy according to the method I have adopted, we are next | 
to confider fuch felonies as are more immediately injue 
rious to the king’s prerogative, it will not be amifs here, at our! 
firft entrance upon this crime, to enquire briefly into the nature ' 
and meaning of felony; before we proceed upon any of the pare: 
ticular branches, into. which it is divided. i 
FELoNy, inthe general acceptation of our Englifh law, com. ' 
prizes every fpecies of crime, which occafioned at common law ; 
the forfeiture of lands or goods. This moft frequently happens ‘ 
m thofe crimes, for which a capital punifhment either is or was | i 
liable to be inflicted: for thofe felonies, which are called clergy- | 
able, or to which the benefit of clergy extends, were antiently l 
panifhed with death in all lay, or unlearned offenders; though ; ; 
now by the ftatute-law that punifhment is for the firft offence , 
univerfally remitted. Treafon itfelf, fays fir Edward Coke," : 
was antiently comprifed under the name of felony: and in cdn- : 
firmation of this we may obferve, that the ftatute of treafons, . 
25 Edw. Ill. c. 2. {peaking of fome dubious crimes, directs a 
reference — 


) 
y 


} 
| 
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ference to parliament; that it may be there adjudged, “ whe- 


\« ther they be treafon, or other felony.” All treafons therefore, 
Rridtly {peaking, are felonies; though all felonies are not treafon. 


And to this alfo we may add, that all offences, now capital, are 


‘lin fomedegree or other felony : and this is likewife the cafe 
|with fome other offences, which are not punifhed with death ; 
Jas fuicide, where the party is already dead; homicide by chance- 
Imedly, or in felf-defence; and petit larceny, or pilfering ; all 
Which are (ftrictly fpeaking) felonies, as they fubject the com- 


mitters of them to forfeitures. So that upon the whole the only 


Jadequate definition of felony feems to be that which is before 
Msid down; viz. an offence which occafions a total forfeiture of 
Jeither lands or goods, or both, at the common law; and to 


which capital or other punifhment may be fuperadded, according — 


Jto the degree of guilt. 


] To explain this matter a little farther: the word felony, or 
Velonia, is of undoubted feodal original, being frequently to be 
Imet with inthe books of feuds, &°c; but the derivation of it 
Pinas much puzzled the juridical lexicographers, Prateus, Calvi- 
Pinus, and thereft: fome deriving it from the Greek, phelos, an 


impoftor or deceiver; others from the Latin, fall, fefelh, to 
‘countenance which they would have it called /a/lonia. Sir Ed- 
ward Coke, as his manner is, has given us a fill ftranger ety- 
mology’; that itis crimen animo felleo perpetratum, with a bitter 
or gallifhinclination. But all of them agree in the defcription, 
thatitis fuch acrime as works a forfeiture of all the offender’s 
lands, or goods. And this gives great probability to fir Henry 
Spelman’s Teutonic or German derivation of it®: in which Jan- 


| guage indeed, as the word is clearly of feodal original, we ought 


rather to look for it’s fignification, than among the Greeks and 


“Romans. Fe-/on then, according to him, is derived from two 


northern words; fee which fignifies (we well know) the fief, 


feud, or beneficiary  eftate ; and Jon which fignifies price or 


value. Felony is therefore the fame as pretium feudi, the confi- 
; deratiog 


— ba Inf. 391, | e Gloflar, tit. Felon, 
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deration for which a man gives up his ae as we noe in common | 
fpeech, fuch an act is as much as your Hes or eftate, is worth. | 
In this fenfe it will clearly fignify the feodal forfeiture, or act by 
which an eftate is forfeited, or efcheats, to the lord. . 


wy; 
Le 

T o confirm this we may obferve, that it is in this fenfe, of | 
forfeiture to the lord, that the feodal writers conftantly ufe ite 


For all thofe acts, whether of a criminal nature or note which 


| 


Feloniae in the feodal law: * fcilicit, per quas feudum amittitur®. 
As, “fi domino defervire noluerit!; fi per annum et diem ceffaverit | 
“in petenda inveftitura®, ft peter ejuravit, i. €. negavit fe a | 
“6 domino feudum habere’; fi a domino, in jus eum vocante, ter cin 
<¢ tatus non irene all thefe, with many others, are Rill 
caufes of forfeiture in our copyhold eftates,and were denominated 
felonies by the feodal conftitutions. So likewife injuries of a more , 
fubftantial or criminal nature were denominated felonies, that 1 is, 
forfeitures : as affaulting or beating the lord*; vitiating his wife 
daughter, “ /; dominum cucurbitaverit, t. e. cum uxore egus concubues 
<¢ yit};” all thefe are efteemed felonies, and the latter is ex cprefily 
fo denominated, “* fi fecerit feloniam, dominum forte cucurbitando”. 
And as thefe contempts, or {maller offences, were felonies or aa 7 
of forfeiture, of courfe greater crimes, as murder and robbery, ; 
fell under the fame denomination. On the other hand, the lord | 
might be guilty of felony, or forfeit his feignory to the vaflal, | 
by the fame acts as the vaflal would have forfeited his feud to the , 
lord. ‘* Sz dominus commifit feloniam, per quam vofallus amitteret 
“ feudum fe eam commiferit in dominum, feudi proprietatem cham : 
“© dominus perdere debet".”” One inftance given of this fort of fe- 
lony in the lord is beating the fervant of his vaflal, fo as that he » | 
lofes his fervice: which feems merely in the nature of a cia 
ee | 


i 


d See Vol. IT. pag. 284. dU Medd erst. a2. 

e Feud. 1.2. t. 26. in calc. k Feud. 1.2. t. 24. §. 2. | 

£ Feud, 1.1. t. 21. I Pend lin8 t.+5. K 

SMG. 112. fs 2's m Feud. 1.2. t. 38. Britton, J, 1. ¢, re -_ 

h Feud, beasts 340 |b. as ty 28. §. 30 n Feud. 1. x0te 26 & 47s 4 
i 


, 


eh. 7 Wrones, 97 


injury, fo far as it refpects the vafal. And all thefe felonies were 
to be determined “ per laudamentum five judicium parium fuorum? 
: thelord’s court ; as with us forfeitures of copyhold lands are 
prefentable by the homage in the court-baron. 
| Ferony, and the act of forfeiture to the lord, being thus 
fynonymous terms in the feodal law, we may ealily trace the 
reafon why, upon the introduction of that law into England, 
thofe crimes which induced fuch forfeiture ‘or efcheat of lands 
(and, by a {mall deflexion from the origingt fenfe, fuch as in- 
duced the forfeiture of goods alfo) were denominated felonies. 
Thus it was faid, that fuicide, robbery, and rape, were felonies ; 
that is, the confequence of fuch crimes was forfeiture; till by > 
fong ufe we began to fignify by the term of felony the actual 
crime committed, and not the. penal confequence. And upon 
this fyftem only can we account for the caufe, why treafon in 
antient times was held to be a fpecies of felony: wz. becaufe 
lit induced a forfeiture. . 


| Hence it follows, that capital punifhment does by no means 
lenter into the true idea.and definition of felony. Felony may 
De without inflicting capital punifhment, as in the cafes in- 
ftanced of felf-murder, excufable homicide, and petit larciny : 
andit is pofiible that capital punifiments may be inflicted, and 
yet the offence be no felony; as in the cafe of herefy by the com- 
mon law, which, though capital, never worked any forfeiture 
} of lands or goods’, an infeparable incident to felony. And of 
) thefame nature is the punifhment of ftanding mute, without © 
} pleading to an indictment ; which is capital, but without any 
forfeiture, and therefore fuch ftanding mute is na felony. In~ 
fhort thetrue criterion of felony is forfeiture ;, for, as fir Ed- 
ward Coke juftly obferves”, in all felonies which are punifhable 
with death, the offender lofes all his lands in fee-fimple, and 
alfo his goods and chattels; in fuch as are not fo punifhable,. 
his goods and chattels only. 
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Tix idea of felony is indeed fo generally conneéted with that | 
of capital punifhment, that we find it hard to feparate them; - 
and to this ufage the interpretations of the law do now conform, 
And therefore ifa ftatute makes any new offence felony, the 
law‘ implies that it fhall be punifhed with death, wz. by hang- | 
ing, as wellas with forfeiture: unlefs the offender prays the | 
benefit of clergy ; ; which all felons are entitled once to have, 
unlefs the fame is exprefsly taken away by ftatute. And, incom= | 
pliance herewith, I fhall for the future confider it alfo in the © 
fame light, asa generical term, including all capital crimes below _ 
treafon ; having premifed thus much concerning the true nature 
and pasa meaning of felony,in order to account for the reafon 
of thofe inftances I have mentioned, of felonies that are not ca= 
pital, and capital offences that are not felonies: which feem at 
firft view repugnant to the general idea which we now entertain — 
of felony, as a crime to be punifhed by death ; whereas properly — 
it isa crime to be punifhed by forfeiture, he to which death — 
may, or may not be, though it generally is, fuperadded. | 


I proceep now toconfider fuch felonies, as are more im- ' 
mediately injurious to the king’s prerogative. ‘Thefeare,1. Of- ' 
fences relating to the coin, not amounting to treafon. 2. Offences” 
againit the king’s council. 3. The offence of ferving a foreign | 
prince. 4. The offence of imbezzling the king’s armour or 
ftores of, war. To which may be added a fifth, 83 Defertion | 
_ from the king’s armies in time of war. 


1, OrFENcEs relating to the coin, under which may be 
ranked fome inferior mifdemefnors not amounting to felony, are 
thus declared by a feries of ftatutes, which I fhall recite in the | 
order of time. And, firft, by ftatute 27 Edw. I. c. 3. none fhall | 
bring pollards and crockards, which were foreign coins of bafe 
metal, into the realm, on pain of forfeiture of life and goods. 
By ftatute 9 Edw. Ill. ft. 2. no fterling money {hall be melted” 

down, 


q 1 Hawk, P.C. roy. a Hawk. P. C. 444. 
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: down upon pain of forfeiture thereof. By ftatute TAEIIZ./C.1 Be 


| fuch as forge any foreign coin, although it be not made current 
| here by proclamation, fhall (with their aiders and abettors) be 
i uilty of mifprifon of treafon: a crime which we fhall here- 
| after confider. By ftatute 13 & 14 Car. II. c. 31. the offence of 
“melting down any current filver money fhall be punithed with 
| forfeiture of the fame, and alfo the double value: and the of- 
1 fender, ifa freeman of any town, fhall be disfranchifed ; if not, 
9 hall fuffer fix months imprifonment. By ftatuteé6& 7 W. Ul. 
Ic. 17. if any perfon buys or fells, or knowingly has in his cuf- 
} tody, any clippings or filings of the coin, he fhall forfeit the | 
{fame and s00/; one moiety to the king, and the other to the 
3 informer; and be branded in the cheek with the letter R. By 
I ftatute 8 & 9 W. Ill.c. 26.if'any perfon fhall blanch, or whiten, 
I copper for fale; (which makes it refemble filver) or buy or fell 
or offer to fale any malleable compofition, which thall-be heavier 
1 than filver, and look, touch, and wear like gold, but be beneath 
the ftandard: or if any perfon fhall receive or pay any counter- 
feit or diminifhed money of this kingdom, not being cut in 
pieces, (an operation which every manisthereby empowered to 
perform) at a lefs rate than it fhall import to be of: (which de- 
-monfirates a confcioufnels of it’s bafenefs, and a fraudulent de- 
fign) all fuch perfons fhall be guilty of felony. But thefe pre- 
cautions not being found fufficient to prevent the uttering of falle 
or diminifhed money, which was only a mifdemefnor at common 
law, it is enaéted by ftatute 15 & 16. Geo. II.c. 28, that if any. 
} perfon fhall tender in payment any counterfeit coin, knowing it: 
foto be, he fhall for the firft offence be imprifoned fix months ; 
behaviour for fix months more : 
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years longer; and for the fecond, be guilty of felony without} 
benefit of clergy. By the fame ftatute it is alfo enacted, that,| 
if any perfon counterfeits the copper coin, he fhall fuffer two; 
_-years imprifonment, and find fureties for two years more. Thus ; 
much for offences relating to the coin, as well mifdemefnors ag! 
felonies, which I thought it moft convenient to confider in one. 
and the fame view. t 
4 

2. FELONIES, againft the king’s council’, are; firft, by fta-, 
tute 2 Hen. VIL.¢. 14. ifany fworn fervant of the king’s houthold ; 
con{pires or confederates to kill any lord of this realm, or other) 
perfon, {worn of the king’s council, he fhall be guilty of felony. 
Secondly, by fiatute 9 Ann, c. 16. to affault, ftrike, wound, or 
attempt to kill, any privy counfellor in the execution of his. 
office, is made felony without benefit of clergy. q 


tt 
q 


.FELONIzEsinferving foreign ftates, which fervice is ge-| 
erate inconfiitent with allegiance to one’s natural prince, are, 
reftrained and punifhed by diitnte 3 Jac. 1. c.4. which makes it | 
felony for any perfon whatever to go out of the realm, to ferve' 
any foreign prince, without having firit taken the oath of alle-/ 
giance before his departure. And it is felony alfo for any gentle-! 
man, or perfon of higher degree, or who hath borne any office: 
in the army, to go out of the realm to ferve fuch foreign prince | 
or ftate, without previoufly entering into a bond with two fure-' 
ties, not to be reconciled to the fee of Rome, or enter into any) | 
confpiracy againit his natural fovereign. And farther, by fta-) 
tute 9 Geo. Il. c. 30. enforced by ftatute 29 Geo. Il. c. 17. if! 
any fubject of Great Britain fhall inlift himfelf, or if any perfon) 
fhall procure him to be enlifted, in any foreign fervice, or de- 
' tain or embark him for that purpofe, without licence under the 
king’s fign manual, he fhall be guilty of felony without benefit 
of clergy: but if the perfon, fo enlifted or enticed, fhall dif. 
cover his feducer within fifteen days, fo as he may be appre: 
hended and conyaee? of the fame, he fhall eee be ne 


¥ See Vol. I. pag. 3325 
fe Ae i 


Wronecs. Me fey 3 


\pified. By flatute 29 Geo. Il. c. 17. it is moreover enacted, that 
\to ferve under the French king, as a military officer, fhall be 


felony without benefit of clergy ; and to enter into the Scotch 


‘brigade, in the Dutch fervice without previoufly taking the 
} oaths of allegiance and abjuration, fhall be a forfeiture of 500/. 


} 4. Fexony, by imbezzling the king’s armour or warlike 


ftores, is {0 declared to be by ftatute 31 Eliz. c. 4. which enacts, 


)\ that if any perfon having the charge or cuftody of the king’s 
J armour, ordnance, ammunition, or habiliments of war; or of 
} any victual provided for victualling the king’s foldiers or mari- 


ners; fhall, either for gain, or to impede his majefty’s fervice, 
imbezzle the fame to the value of twenty fhillings, fuch offence 


Bi thall be felony. And the ftatute 22 Car. Il. c. 5. takes away the 
} benefit of clergy from this offence, fo far as it relates to naval 


‘ftores. Other inferior imbezzlements and mifdemefnors that 
fall under this denomjnation, are punifhed by flatute 1 Geo. I. 


] Cc. 25. with fine and imprifonment. 


¥. DeserTIon from the king’s armies in time of war, 


} whether by land or fea,in England or in parts beyond the feas, 
§} is by the ftanding laws of the land (exclufive of the annual acts 


_ of parliament to punifh mutiny and defertion) and particularly 
| by ftatute 18 Hen. VI. c. 19.and 5 Eliz. c. 5. made felony, but 


not without benefit of clergy. But by the flatute 2 & 3 Edw. VI. 


c. 2.clergy is taken away from fuch deferters, and the offence 
is made triable by the juftices of every fhire. The fame ftatutes 
‘punifh other inferior military offences with fines, imprifonment, 
and other penalties. 
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CHAPTER THE EIGHTH. 


Or PRAEMUNIRE 


‘THIRD fpecies of offence more immediately affecting. 
the king and his government, though not fubjec to capi- ‘ 
tal punifhment, is that of praemunire: fo called from the words 
of the writ preparatory to the profecution thereof ; ¢ praemunire® | 
“ facias A.B.” forewarn A.B. that he appear before us to an-_ 
{wer the contempt wherewith he ftands charged; which con-. 
tempt is particularly recited in the preamble to the writ’. It | 
took it’s original from the exorbitant power claimed and exercie 
-fedin England by the pope, which even in the days of blind | 
zeal was too heavy for our anceftors to bear. | 1, 


4 jj 
ft may juftly be obferved, that religious principles, which ' 
(when genuine and pure) have an evident tendency to make their ' 
profeffors better citizens as well as better men, have (when per- ' 
verted and erroneous) been ufually fubverfive of civil governs ' 
_ ment, and been made both the cloak and the inftrument of every ' 
pernicious defign that can be harboured in the heart of man. 
The unbounded authority that was exercifed by the Druids in 1 
the weft, under the influence of pagan fuperftition, and th 7 
terrible ravages committed by the Saracens in the eaft, to pros. 
pagate the religion of Mahomet, both witnefs to the truth of | 

that 
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Vhat antient univerfal obfervation; that, in all ages and in all 
sountries, civil and ecclefiaftical tyranny are mutually productive 
of each other. It is therefore the glory of the church of England, 
‘hat fhe inculcates due obedience to lawful authority, and hath 
been (as her prelates on a trying occafion once expreffed it‘) in 
ner principles and practice ever moft unqueftionably loyal. The 
ergy of her perfuafion, holy in their dodtrines and unblemifhed, 
‘Vn their lives and converfation, are alfo moderate ih their ambi- 
‘tion, and entertain juit notions of the ties of fociety and the 
‘ights of civil government. As in matters of faith and morality 
chey acknowlege no guide but the {criptures, fo, in matters of 
-xternal polity and of private right, they derive all their title 
from the civil magiftrate; they look up to the king as their head, 
-o the parliament as their law-giver, and pride themfelves in no- 
hing more juftly, than in being true members of the church, 
smphatically dy /aw eftablifhed. Whereas the notions: of eccle- 
jaftical liberty, in thofe who differ from them, as well in one 
»xtreme as the other (for! here only {peak of extremes) are equally 
lind totally deftruétive of thole tiesand obligations by which all 
ociety iskept together; equally encroaching on thofe rights, 
which reafon and the original contract of every free ftate in the 
| janiverfe have vefted in the fovereign power ; and equally aiming 
at a diftinét independent fupremacy of their own, where {piritual 
j nen and fpiritual caufes are concerned. The dreadful effects of | 
Vich a religions bigotry, when a€tuated by erroneous principles, 


ee 


: 
; 
( } 
| 
| 


fovereign, overturned the church and monarchy, fhook every 
) jpillar of law, juftice, and private property, and moft devoutly 
) pMablithed a kingdom of the faints in their ftead. But thefe 
) jnorrid devaftations, the effects of mere madnefs or of zeal that 
was nearly allied to it, though violent and tumultuous, were 
out of afhort duration. Whereas the progrefs of the papal po- 
icy, long a€tuated by the fteady counfels of fucceflive pontiffs, 

took 
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‘nearly they arrived to effecting their grand defign: fome few of i 


F. 


104 PusBpLiye Boor Ia) 
took deeper root, and was at length in fome places with diffi. | 
culty, in others never yet, extirpated, For this we might call | 
to witnefs the black intrigues of the Jefuits, fo lately trium-’ 
phant over Chriftendom, but nowuniverfally abandoned by even ” 
the Roman catholic powers: but the fubject of our prefent’ 


chapter rather leads us to confider the vaft ftrides, which were 
formerly made in this kingdom by the popifh clergy; how. 


the means they made ufe of for eftablifhing their plan; and 
how almoft all of them have been defeated or converted to bet. 
ter purpofes, by the vigour of our free conftitution, and the 
wifdom of fucceflive parliaments. a 


T we antient Britith church, by whomfoever planted, was 2) 
ftranger to the bifhop of Rome, and all his pretended authority, 
But, the pagan Saxon invaders having driven the profeffors of 

chriftianity to the remoteft corners of our ifland, their own com: H 
verfion was afterwards effected by Auguftin the monk, eG 
other miflionaries from the court of Rome. This naturally in 
troduced fome few of the papal corruptions in point of faith 
and dectrine ; but we read of no civil authority claimed by 4 


in his rojedted invafion, by blefling ‘his hoft and confecrating | 
his banners, he took that opportunity alfo of eftablifhing his‘ 
fpiritual encroachments; and was even permitted fo to do Bb i 
the policy of the conqueror, in order more effectually to humble’ 
the Saxon clergy and aggrandize his Norman prelates: prelates, | 
who, being bred abroad. in the doctrine and prattice of flaver yy 
had contracted a reverence and regard for it, and tooka pleafure’ 


in rivetting the chains of a free-born people. hone Ca 4 
Tu Emoft finblefomadiat bt of legal and rational governmel ! 
is a due fubordination of rank, and a gradual fcale of authority: 3 
and tyranny alfo itfelf is moft furely fupported by a regular ine) 

creafe of defpotifm, rifing from the flave to the fultan ; with. 


this 


| 
q 


| 
| 
| 


Jon. 8. | W RPO GS, los 


| this difference however, that the meafure of obedience in the 


i grounded on the principles of fociety, and is extended no 


| farther than reafon and neceflity will warrant ; in the other it is 


limited only by abfolute will and pleafure, wichoud permitting 
the inferior to examine the title upon which it is founded. Moré 
effectually therefore to enflave the confciences and minds of the 
people, the Romiih clergy themfelves paid the ‘moit implicit 


obedience to their own fuperiors or prelates; and they, in their — 


turns, were as blindly devoted to the will of the fovereign pon- 


| ag, whofe decifions they held to be infallible, and his authority 


 co-extenfive with the chriftian world. Hence his legates a /atere 
were introduced into every kingdom of Europe, his bulles and 
| decretal epiftles became the rule both of faith and difcipline, his 
I judgment was the final refort in all cafes of doubt or difficulty, 


His decrees were enforced by anathemas and fpiritual cenfures, 


Whedethroned even kings that were refractory, and denied to 
§ whole kingdoms (when undutiful) the exercife ef chriftian or- 


he hae and the benefits of the gofpel of God. 


Pe ©, though the being fpiritual head of the church was.a 
ees of great found, and of greater authority, among men of 
confeience and piety, yet the court of Rome was fully. apprized 
that (among the bull of mankind) power cannot be maintained 


| swithontproperty; ; and thereforeit’s attention began very early to 
Ibe rivetted upon EVERY: method that promifed pecuniary advan- 


tage. The doctrine of purgatory was introduced, and with it 
‘the purchafe of mafles to redeem the fouls of the deceafed. 
angled offences were created, and indulgences were fold 

he wealthy, for liberty to fin without danger. The canon 

v took: cognizance of crimes, injoined penance pro falute 


4 anmae, and commuted that penance for money. Non-refidence 


and pluralities athong the clergy, and marriages among the laity 
related within the fevenith degree, were firictly prohibited by 
canon; but difpenfations were feldom denied to thofe who could 
afford to buy them. In fhort, all the wealth of chriftendom 
Vor. IV. ! O was 
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was gradually drained, by a thoufand chanels, into the coffers | 
of the holy fee. | | 


” 


| 
Tse eftablifhment alfo of the feodal fyftem in molt of the e| 
governments of Europe, whereby the lands of all private pro-, 
prietors were declared to be holden of the prince, gave a hint to, 
the court of Rome for ufurping a fimilar authority over all the 
preferments of the church ; which began firft in Italy, and gra- | 
dually {pread itfelf toEngland., The pope became a feodal lord; 
and all ordinary patrons were to hold their right of patronage 
under this univerfal fuperior. Eitates held by feodal tenure, : i 
being originally gratuitous donations, were at that time den 
minated denejicia : their very name as well as conftitution w 
borrowed, and the care of the fouls of a parifh thence came 1 
be denominated a benefice. Lay fees were conferred by inveititu 
or delivery of corporal pofleflion; and fpiritual benefices whi 
at firft were univerfally donatives, now received in like manner 
a {piritual inveftiture, by inflitution from the bifhop, and ins. 
duction under his authority. As lands efcheated to the lord,- in 
defect of a legal tenant, fo benefices lapfed to the bifhop upon 
non- sete as) by the patron, in the nature of a fpiritual 
efcheat. The annual tenths collected from the clergy were equi) 
valent to the feodal render, or rent referved upon a grant; thei 
oath of canonical obedience was copied from the oath of fealty 
required from the vafal by his fuperior; and the primer /feifins of 
our military tenures, whereby the firft profits of an heir’s eftate: 
were cruelly extorted by his lord, gave birth to as cruel an ex: 
action of firft-fruits from the beneficed clergy. And the occa | 
fional aids and talliages, levied by the prince on_his vafals, gave) 
a handle to the pope tolevy, by the means of his legates @ la 
tere, peter-pence and other taxations. 4 


* 


AT length the holy father went a ftep beyond any examp | 
of either emperor or feodal lord. He referved to himfelf, by h 
own naponalical authority’, the prefentation to all benefices which, 
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Joecame vacant while the incumbent was attending the court of 
| upon any occafion, or on his journey thither, or back 
jag and moreover fuch alfo as became vacant by his promo- 
tion toa bifhoprick or abbey: “ etiamfi ad illa perfonae con/ue- 
} K verint ef debuerint per electionem aut quemvis alium modum affum.” 
JAnd this laft, the canonifts declared, was no detriment at all to 
ithe patron, being only like the change of alifein a feodal eftate 
4 by the lord. Difpenfations to avoid thefe vacancies begat the 
| eee of commendams: and papal, provifions were the previous 
Jnomination to fuch benefices, by a kind of anticipation, before 
Hithey became actually void; though afterwards indifcriminately 


t Vin confequence of which the beit livings were filled by Italian 
and other foreign clergy, equally unfkilled in and averfe to the 
laws and conftitution of England. The very nomination to bi- 
dhopricks, that antient prerogative of the crown, was wrefted 
}from king Henry the firit, and afterwards from his fucceflor king 
®)John ; and feemingly indeed conferred on the chapters belonging 
Sito each fee: but by means of the frequent appeals to Rome, 
P\through the intricacy of the laws which regulated canonical 
eleGtions, was eventually vefted in the pope. And, to fum up 
this head with a tranfaction moft unparalleled and aftonifhing in 
| it’s kind, pope Innocent Ill. had at length the effrontery to de- 
} mand, and king John had the meannefs to confent to, a refig- 
} | nation of his crown to the pope, whereby England was to be- 
, come for ever St. Peter’s patrimony; and the daftardly monarch 
| re-accepted his feeptre from the hands of the papal legate, to 
| hold as the-vafal of the holy fee, at the annual rent of a thou- 
+] fand marks. | 
oe 
: 


ANoTHER engine fet on foot, or at leaft greatly improved, 


a 


)| by the court of Rome, was a mafterpiece of papal policy. Not. 


content with the ample provifion of tithes, , which the law of the 
jand had given to the parochial clergy, they endeavoured to grafp 
at the lands and inheritances of the kingdom, and (had not the 
legiflature withftood them) would by this time have probably 
| | i Ol2 | been, 


applied to any right of patronage exerted or ufurped by the pope. 
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been mafters of every foot of ground in the kingdom, To this} 
end they introduced the monks of the Benedictine and other| 
rules, men of four and auttere religion, feparated from the world|) 
and it’s concerns by a vow of perpetual celibacy, yet fafcinating 
the minds of the people by pretences to extraordinary fanétity, 
while all their aim was to aggrandize the power and extend the|) 
inflience of thir grand fuperior the pope. And as, in thofe times |) 
of civil tumult, great rapines and violence were daily committ di), 
by overgrown lords and their adherents, they were taught to be- 
lieve, that founding a monatftery a little before their deaths would | 
atone for a life of incontinence, diforder, and bloodfhed. Hence, 
innumerable abbeys and religious houfes were built within 4 
century after the conqueft, and endowed, not only with the ! 
tithes of parifhes which were ravifhed from the fecular clergy, | 
but alfo with lands, manors, lordihips, and extenfive baronies, 
And the doctrine inculcated was, that whatever was fo given ia 
or purchafed by, the monks and friers, was confecrated to G ye 
himfelf ; and that to alienate or take it away was no lefs tha 
the fin of facrilege. 


t micut here have enlarged upon other contrivances, which 
will occur to the recollection of the reader, fet on foot by the ! 
court of Rome, for effecting an entire exemption of it’s clergy 
from any intercourfe with the civil magiftrate: fuch as the fee, 
paration of the ecclefiaftical court from the temporal; the ap ; 
pointment of it’s judges by merely fpiritual authority witho 
any interpofition from the crown; the exclufive jurifdi@ion 
claimed over all ecclefiaftical perfons and caufes ; and the priv 
legium clericale, or benefit of clergy, which deliverediail cle 
from any trial or punifhment except before their own tribuns 
But the hiftory and progrefs of ecclefiaftical courts*, as well 
of purchafes in mortmain‘’, have already been fully difcuffed 
the preceding volumes: and we fhall have an opportunity « 

examining at large the nature of the privilegium clericale in th 
progrefs of the prefent book. And therefore | thall only obferv 


g See Vol. III. pag. 61. £ See Vol. II. pag: 268, 
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at prefent, that notwithftanding this plan of pontificial power 


bas 


: 


|deavours of a body of men, who engrofled all the learning of 


| | Europe for centuries together ; notwithftanding it was apy 


and refolutely executed by perfons the beft calculated for efta- 
. blifhing tyranny and defpotifm, being fred with a bigoted en- 


but even among thofe of the beit natural and acquired endow- 
ments) wnconnected- with their fellow-fubjects, and totally 


bore no endearing relation ;———yet it vanifhed into nothing, 
when the eyes of the people were a little enlightened, and they 
fet themfelves with vigour,to oppofe it. So vain and ridiculous 
is the attempt tolive in fociety, without acknowleging the ob- 
ligation’ which it laysus under; and to affect an intire inde~ 
/ pendence of that civil flate, which protects us in all our rights, 
“and gives usevery other liberty, that only excepted of defpi- 
fing the laws of the community. ; 


§) “Havine thus in fome degree endeavoured to trace out the 
§) original and fubfequent progrefs of the papal ufurpations in 


i 


§) England; let us now return to the flatutes of praemunire, which 


nef to hake off this fervile yoke*’. He would not fuffer hig 
10Ps to attend a general council, till they had fworn not to 


pa 


poralities of his clergy, who under pretence of another 


ftatutes of mortmain; thereby clofing the great gulph, in which 


* 


ay tag , And, 
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‘notwithfanding it was polifhed and improved by the united en- | 


} thufiafm, (which prevailed not only among the weak and fimple, | 


indifferent what might befal that pofterity to which they. 


the papal benediction. He made light of all papal bulles 
Ocefles: attacking Scotland in defiance of one; and{feifing 


O pay a tax impofed by parliament. He ftrengthened the. 


all the lands of the kingdom were in danger of being fwallowed. 
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And, one of his fabjeéts having obtained a bulle of excommuni-}i 
cation againft another, he ordered him to be executed as a trai-} Y 
tor, according to the antient law". And in the thirty fifth year} 
of his reign was made the firft ftatute againft vere provifions, | 
which, according to fir Edward Coke’, is the foundation of all b 
the fubfequent Ratutes of praemunire ; which we rank as an oft 
fence immediately againit the king, becaufe every encourage}! 
ment of the papal power is a diminution of the authority of} 
the crown. i : 

ie ( 

In the weak reign of Edward the fecond the pope again}! 
endeavoured to encroach, but the parliament manfully withftood |; 
him; and it was one of the principal ar ticles charged again{t} 
that aaeigay prince, that he had given allowance to the bulles| 
Of the fee of Rome. .. But’ Edward the third was of a temper ' 


extremely different ; and, to remedy thefe inconveniences firft 


by gentle means, he and his nobility wrote an expoftulation to ! 
the pope: but receiving a menacing and contemptuous anfwer, - 4 
withal acquainting him, that the emperor, (who a few years ‘ 
before at the diet of Nuremberg, A. D, 1323, had eftablithed ' 
a law againft provifions* a and alfo the king of France, had lately * 
fubmitted to the holy fee; the king replied, that if both the | 
emperor and the French Map {hould take the pope’s part, he 
was ready to give battel to them both, in defence of the liber- 
ties of his crown. Hereupon more fharp and penal laws were , 
devifed againit provifors', which enact feverally, that the court 
of Rome fhall prefent or collate to no bifhoprick or living i in 
England; ; and that whoever difturbs any patron in the prefen- 
tation to a living by virtue of a papal provifion, fuch rovifor | 
fhall pay fine and ranfom to the king at his will; and be im- | 
prifoned till he renounces fuch provifion: and the. ee punifh- | 
ment is infli€ted on fuch as cite the king, or any of his fubjects, - 


h Bro. Abr, tit. Coren. 115. ae T4e I Stat. ag Edw. TI. ft. 6. 27 Edw. IID. ) 
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\\to anfwer in the court of Rome. And when the holy fee re- 
| | {ented thefe proceedings, and pope Urban V. attempted to revive 
| \the vafalage and annual rent to which king John had fubjected 
Ma his kingdom, it was unanimoully agreed by all the eftates of the 
realm in parliament affembled, 40 Edw. Il. that king John’s 
\ | donation was null and void, being without the concurrence of 
BD egasnen and contrary to his coronation oath; and all the 
(| temporal nobility and commons en gaged, that if the pope fhould 
) endeavour by proces or otherwife to maintain thefe ufurpations, 
they would refift and withftand him with all their power”. 


} Inthe reign of Richard the fecond, it was found neceflary 
to fharpen and ftrengthen thete laws,and therefore it was enacted 
by ftatutes 3 Ric. ll.c. 3. and 7 Ric. Il.c. 12. firft, that no alien 
fhould be capable of letting his benefice to farm; in order to 
compel fuch, as had crept in, at leaft to relide on their prefer- 
ments: and, afterwards, that no alien fhould be capable to be 
prefented to any ecclefiaftical preferment, under the penalty of 
‘the ftatutes of provifors. By the ftatute 12 Ric. Il.c. 15. all 
liegemen of the king, accepting ofa living by any foreign pro- 
'vifion, are put out of the king’s protection, and the benefice 
| made yoid. To which the ftatute 13 Ric. Il. ft.2.c. 2. adds 
banifhment and forfeiture of lands and goods: and byc. 3. of 
the fame ftatute, any perfon bringing over any citation or ex- 
- communication from beyond fea, on account of the execution 
of the foregoing ftatutes of provifors, fhall be imprifoned, for- 


felt his goods and lands, and moreover fuffer pain of life and 
member. 


t 

| ie eas? : . 

| : . Mirthe writ for the execution of all thefe ftatutes the words — 
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| praemunire facias, being (as was faid) ufed to command a citation 
} of the party, have denominated in common fpeech, not only the 
writ, but the offence itfelf of maintaining the papal power, by 
the name of praemunire. And accordingly the next flatute I 
fhall mention, which is generally referred to by all fubfequent 
. Reg fta- 
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ftatutes, is ufually called the ftatute of praemunre. It is the 
flatute 16 Ric. Il. c. 5: which enaéts, that whoever procures at | 
Rome, or elfewhere, any. tianilationa: procefles, excommunicas} 
tions, bulles, inftruments, or other things which touch the king, | 
againft him, his crown and realm, and all perfons aiding andi 
affiting therein, fhall be put out of the king’s protediony) their’ 
lands and goods forfeited to the king’s ufe, and they {hall be! 
attached by their bodies to anfwer to the king and his council ;; 
or procefs of praemunire facias fhall be made out againit them, : 
as in other cales of provifors. | 4 

By the ftatute 2 Hen. IV. c.3. all perfons who accept aim 
provilion from the pope, to be exempt from canonical obedience, 
to their proper ordinary, are alfo fubjected to the penalties + | 
praemumre. And this is the laf of our antient ftatutes touching 
this offence; the ufurped civil power of the bifhop of Rome , 
being pretty well broken down by thefe fatutes, as his init of 


religious power wasin about acentury afterwards: the fpirit o 
the nation being fo much raifed againft foreigners, that about 
this time, in the reign of Henry the fifth, the alien priories, OF 
abbeys for foreign monks, were fupprefled, and their lands. give 
to thecrown. And no farther attempts were afterwards ma 
. in fupport of thefe foreign jurifdictions. »: 


A LEARNED writer, before referred to, is therefore greatly” 
tmiftaken, when he fays", that in Henry the fixth’s time the 
archbifhop of Canterbury and other bifhops offered to the king | 
a large fupply, if he would confent that all as ie) Peng fF 


~ this motion was rejected. This secaes is, incorrect 1 ih all i 
branches. For, firft, the application, which he probably mean 
was made not by the bifhops only, but by the unanimous col 
fent of a provincial fynod, algpibled in 1439. 18 ae VI. bs: 
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purport of it was not to procure a repeal of the fatutes againit 
\provifors, or that of Richard I in particular; but to requeft 
that the penalties thereof, which by a forced conftruction were 
'\applied to all that fued in the {piritual, and even in many tem- 
t, poral, courts of this realm, might be turned againit the proper 
}Jobjects only ; thofe who appealed to Rome or to any foreign 
| jurifdictions : the tenor of the petition being, “ that thote 
ye penalties fhou!d be taken to extend only to thofe that com- 
i: menced any fuits or procured any writs or public inftruments 
«at Rome, or elfewhere out of England; and that no one 
Ni fhould be profecuted upon that flatute for any fuitin the {pi- 
fi ritual courts or lay, jurifdictions of this kingdom.” — Laitly, 
he motion was fo far from being rejected, that the king pro- 
Imifed to recommend it tothe next parliament, and in the mean 
‘ime that no one fhould be molefted upon this account. And 
theclergy were fo fatisfied with their fuccefs, that they granted 
#0 the king a whole tenth upon this occafion®. . 


| Ann indeed fo far was the archbifhop, who prefided in this 
yuod, from countenancing the ufurped power of the pope in 
thigrealm, that he was ever a firm oppofer of it. And'parti- 
sularly, in the reign of Henry the fifth, he prevented the king’s 
ancle from being then made a cardinal, and legate a latere 
tom the pope; upon the mere principle of it’s being within 
the mifchief of papal provifions, and deregatory from the h- 
serties of the Englifh church and nation. For, as he expreffed 
himfelf-to the king in his letter upon that fubject, “* he was 
|i fae to oppofe it by his ligeance, andalfo to quit himfelf to 
F* God, and the church of this land, of which God and the. 
By< king had made him governor.” This was not the language 
Bibf a prelate addiéted to the flavery of the fee of Rome; but of 
Bypne, who was indeed of principles fo very oppofite to the papal 
afurpations, that inthe year preceding this fynod, 17 Hen. VI. 
ne refufed to confecrate a bifhop of Ely, that was nominated 
py pope Eugenius [V. A conduct quite confonant to his former 
Mou, [Vi - cs P beha- 


* 


] 


i 


o Wilk. Concil. Mag. Brit, £17. 533+ 


PuBLIC 


V4 Boox IV 


behaviour, in 6 Hen. VI. when he refufed to obey the commands 
of pope Martin V, who had required him to exert his endea| 
vours to repeal the ftatute of praemunire; (‘ execrabile illud fia} 
« ¢utum,” asthe holy father phrafes. it) which refufal fo far ex, 
afperated the court of Rome againft him, that at length the 
pope iffued a bulle to fulpend biraciecer wan dice at authority! 
which the archbifhop di peearded., and appealed to a general 
council. And fo fenfible were the nation of their primate’s me 


| 


rit, that the lords fpiritual and temporal, and alfo the univer i 

fity of Oxford, wrote letters to the pope im his defence ; | 

the houfe of commons addrefled the king to fend an.embafla. 

dor forthwith to his holinefs, on behalf of ihe ech yi 
nad incurred the difpleafure of the 

five power of the court of Rome’. | 


il 


Tus thenis the original meaning of tte offence, hich wre 
call pracmumire ; eA . introducing a foreign power into this | 
ce a (ee an _umperio, Pa payius that obedience 


re the reformation in nie reign oe Henry. the eighth 
h time the penalti es of pracmunire were indeed exten | 
ore re abules than before; as the kingdom then entire 
Fenoooced the authority,of the fee of Rome, though not 
the corrupted doctrines of the Roman church. And therefe 
by the ral flatutes of 24 Hen. VIL. c. 12. and 25 Hen. Vv 
c. 19 & 21. to appeal to Rome from any of. the king’s. cou 
which (though illegal before) had at times been connived at; 
fue to Rome for any licence or difpenfation ; or to’ obey any pr 
cefs from thence; are made /liable to the pains. of pracmunire. 
And, in order to reftore to the. king in efféct the nomination: of, 
vacant bifhopricks, and yet keep up the eftablifhed forms, is is, 


enact 


p SeeWiik. Concil. Mag. Br. Vol. LX, paffim. 


and Dr Duck’s life of archbifhop Chichele, 
who was the prelate here fpoken of, andthe 
munificent founder of All Souls college in 
Oxford: in vindication of whofe memory 
the author hopes to be excufed this digref- 


how contrary to the fentiments of fo te 
ed and pious a prelate, even th the da 
of popery, thofe ufurpations were, which) 


the ftatutes of praemunire and Provitots were 
made to reftrain, 


one Oe Wroncs. Dis 
enacted by ftatute 25 Hen, VII. c. 20. that if the dean and 
chapter refufe to elect the perfon named by the king or any 
archbifhop or bifhop to confirm or confecrate him, they, fhall 
fall within the penalties of the ftatutes of praemunire. Allo by 
tatute 5 Eliz.c. 1. to refufe the oath of fupremacy will incur 
the pains of praemunire; and to defend the pope’s jurifdiation in 
this realm, is a praemunire for the firft offence, and high treafon 
for the fecond. So too, by ftatute, 13 Eliz. c. 2. to import any 
agnus Dei, croffes, beads, or other fuperftitious things pretended 
to be hallowed by the bifhop of Rome, and tender the fame to 
be ufed; or to receive the fame with fuch intent, and not dif- 
cover he offender; or if ajuftice of the peace, knowing thereof, 
fhall not within fourteen days declare it toa privy countellor; 
they allincur a praemunire. But importing or felling mafs books, 
her popith books, is-by flatute 3 Jac. 1. c. 5. §. 25. only liable 
enalty of forty fhillings. Laftly, to contribute to the main- 
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rond fea; or any perfon inthe fame; or to contribute to the 
tenance of any jefuit or popith pricft in England, 1s by fta- 
97 Eliz. c. 2. made liable to the penalties of praemumre. 


us far the penalties of praemunire feem to have kept within 
per bounds of their original inftitution, the deprefling the 
of the pope : but, they being pains of no inconfiderable 
uence, it has been thought fit to apply the fame to other 
s offences; fome of which bear more, and fome lefs re- 
to this original offence, and fome no relation at all. 


* 


' Tuus, t. By the flatute 1 & 2 Ph. & Mar.c. 8. to moleft the 
offell rs of abbey lands granted by parliament to Henry the » 
| | eighth, and Edward the fixth, is a praemunire. 2. So likewife is 
the offence of aéting as a broker or agent in any ufurious con- 
tract, where above ten per cent. intereft is taken, by flatute 
13 Eliz. c. 10. 3. To obtain any ftay or proceedings, other 
| | than by arreft of judgment or writ of error, in any fuit for a 
) monopoly, islikewife a praemumire, by ftatute 21 Jac. I. c. 3. 
| ean} 4. To 
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‘by preaching, teaching, or advifed ipeaking, that the then Pp 
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‘4. To obtain anexclufive patent for the fole making or impor-|, 
tation of gunpowder or arms, or to hinder others from imports} 
ing them, is alfo a praemunire by two ftatutes; the one 16 Car. I,|/ 


c, 21.the other 1 Jac. I.c.8. 5. Onthe abolition, by itatute} 


emption, or taking any victual, beafts, or goods for the king’s ufe, | 
at a ftated price, without confent of the proprietor, the exertion ; 
of any fuch power for the future was declared to incur the pe- | 
nalties of praemunire. 6. To affert, malicioufly and advifedly, 
{peaking or writing, that both or either houfe of parliament have’ 
a legiflative authority without the king, is declared a praemunite 
by ftatute 13 Car. UH. c. 1. 7. By the habeas corpus a& alfo, | 
31 Car. Il.c.2. it is a praemumire, and incapable of the king’s 
pardon, befides other heavy penalties’, to fend any fubject of | 
this realm a prifoner into parts beyond the feas. 8. By the fta- 
tuter W. & M. it. 1.c. 8. perfons of eighteen years of ag. q 
refuling to take the new oaths of allegiance, as well as fup 
macy, upon tender by the proper magiftrate, are fubjeét to the i 
penalties of a praemunire; and by ftatute7 & 8 W. Ill. c. 24. 
ferjeants, counfellors, pro¢tors, attornies, and all officers of 
courts, practifing without having taken the oaths of allegiance , 
and fupremacy, and fubicribed the declaration againft pope 
are guilty of a praemunire, whether the oaths be tendered or 
9. By the ftatute 6 Ann.c. 7. to aflert malicioufly and direét 


tended prince of Wales, or any perfon other than according 

the acts of fettlement and union, hath any right to the throne 
of thefe kingdoms ; or that the king and parliament cannot. 
make laws to limit the defcent of the crown; fuch preaching, | 
teaching, or adviled {peaking is a praemunire: as writing, print: ; 
ing, or publifhing the fame doétrines amounted, we may re- 
member to high treafon. 10. By ftatute 6 Ann. c. 29. if the. 


aflembly of peers of Scotland, convened to ele& their fixteen | 
reprefentatives in the Britith parliament, fhall prefume to treat 


of | 


i 
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lof any other matter fave vial the eleétion, they incur the pe. 
Vnalties of a pracmunire. . The laft offence that has -been 
made a pracmunire, was by eile 6 Geo. I. c. 18. the year af- 
ter the infamous fouth fea project had beggared half the nation. 

‘| This therefore makes all unwarrantable undertakings by unlaw- 
}ful fubfcriptions, then commonly known by the name_ of bub- 
| bles, fubject to the penalties of a praemunire. 


| Havine thus enquired into the nature and feveral fpecies 
Jof pracmunire, it’s punifhment may be gathered from the fore- 
going ftatutes, which are thus fhortly fummed up by fir Ed- 
ward Coke’: “ that, fram the conviction, the defendant shall 
« be out of the king’s protection, and his lands and tenements, 
1 goods and chattels forfeited to the king: and that his body 
}* fhall remain in prifon af a king’s pleafure; or (as other autho- 
* yities have it) during life: both which amount to the fame 
thing; as the king by his preropative may any time remit the 
/whole, or any part of the punifhment, except in the cafe of 
‘tranfgrefling the ftatute of habeas corpus. Thefe forfeitures, 
here inflicted, do not (by the way) bring this offence within our 
former definition of felony; being inflicted by particular fta- 
tutes, and not by thecommon law. But fo odious, fir Edward 
| Coke adds, was this offence of pracmunire, that'a man that was 
-attainted of the fame might have been flain by any other man 
#) without danger of law: becaufe it was provided by law’, that 
any man might do to him as to the king’s enemy; and any ‘man 
“may lawfully killan enemy. However the pofition itfelf, that it 
‘isat any time lawful to kill an enemy, is by no means tenable: 
itisonly lawful, by the law of nature and nations, to kill him 
in the heat of battel, or for neceflary felf-defence. And to 
obviate fuch favage and miftaken notions, the ftatute 5 Eliz. 
oes provides, that it fhall not be lawful to kill any perfon at- 
| tainted i in a praemunire, any law, flatute, opinion, or expofi- 


tion 
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a || 
tion of law to the contrary notwithftanding. But fill fuch| 
delinquent, though protected as a part of the public from pub-| 
lic wrongs, can bring no action for any private injury, how) 
atrocious foever; being fo far out of the protection of the law,| 
that it will not guard his civil rights, ner remedy any grievance} 
which he as an individual may fuffer. And noman, knowing 
him to be guilty, can with fafety give him comfort, aid, or| 
relicf“, yi i 
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CHAPTER THE NINTH. 


OF , MISPRISIONS « AND CONTEMPTS arrect- 
Inc THE KING anp GOVERNMENT. 


THE fourth f{pecies of offences, more immediately againit 
the king and Sara are entitled mifprifions and 


| contempts. 


Misprisions (aterm derived from the old French, me/prifs, 


a neglect or contempt) are, inthe acceptation of our law, ge- 
nerally underftood to be all fuch high offences as are-under the 
degree of capital, but nearly bordering thereon : and it is faid, 


that a mifprifion is contained in every treafon and felony ie 
foever ; and that, if the king fo pleafe, the offender may be 
proceeded againft for the mifprifion only*. And upon the fame 
principle, while the jurifdiction of the ftar-chamber fubfifted, 
it was held that the king might remit a profecution for treafon, 
and caufe the delinquent to be cenfured in that court, merely 


| for a high mifdemefnor : -as happened in the cafe of Roger earl 


of Rutland, in43 Eliz. who was concerned in the earl of 
Effex’s rebellion>. Mifprifions are generally divided into two 
forts; negative, which confift inthe concealment of fomething 
which ought to be revealed ; and pofitive, which confift in the 


commiflion of fomething which ought not to be done. | 
: I,Or 
a Yearb. 2 Ric. LIT. to. Bande, P, Gs 


b Hudfon of the court of ftar-echamber, — 
37. 1 Hawk, Re Gess e500." MS. in Muf. Brit, 
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I. Or the firft, or negative kind, is what is called mif/prifon) 
of treafon; confifting in the bare knowlege and concealment of } 
treafon, without any degree of affent thereto: for any aflent| 
makes the party a principal traitor; as indeed the concealment, | 
which was conftrued aiding and abetting, did at the common 
law: in like manner as the knowlege ofa plot againft the ftate, ! 
and not revealing it, was a capital crime at Florence and other } 
ftates of Italy. But it is now enacted by the ftatute 1 & 2 Ph. | 
& Mar. c. ro. that a bare concealment of treafon fhall be only } 
held a mifprifion. This concealment becomes criminal, if the * 
party apprized of the treafon does not, as foon as conveniently ‘| 
may be, reveal it to fome judge of aflize or juitice of the peace®, 
But if there be any probable circumftances of aflent, as if one ' 
goes to a treafonable meeting, knowing beforehand that a cons | 
fpiracy is intended againft the king ; or, being in fuch cot pag 
once by accident, and having heard fuch treafonable conipiracy, } 
meets the fame company again, and hears more of it, but con- | 
ceals it; this is an implied affent in law, and makes the con- | 
cealer guilty of principal high treafon‘, | | 


 Tuereis alfoone pofitive mifprifion of treafon, created fo ' 
by act of parliament. The ftatute 13 Eliz. c. 2. enaéts, th G 
thofe who forge foreign coin, not current in this kingdom, their , 
aiders, abettors, and procurers, fhall all be guilty of mifprifion 
of treafon. For, though the law would not put foreign coin 
upon quite the fame footing as our own; yet, if the circum= { 
ftances of trade concur, the falfifying it may be attended with i 
confequences almoft equally pernicious to the public; as the : 
counterfeiting of Portugal money would be at prefent : and ; 
therefore the law has made it an offence juft below capital, anc Tt 
thatis all. For the punifhment of mifprifion of treafon is io 
of the profits of lands during life, forfeiture of goods, and im- ‘ 
prifonment during lifef. Which total forfeiture of the goods | 

| 3 Was” / 
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Jwas originally inflicted while the offence amounted to principal 
Vtreafon, and of courfe included in it a felony, by the common 
}aw; and therefore is no exception to the general rule laid down 
Jin aformer chapter’, that wherever an offence is punifhed by 
}fuch total forfeiture it is felony at the common law. 


mwa tee 


| ; Misr xiston of felony is alfo the concealment of a felony 

which aman knows, but never aflented to; for, if he affented, 
this makes him either principal, or acceffory. And the punifh- 
ment of this, in a public officer, by the flatute Weftm. 1. 
3 Edw. 1.c. 9. is imprifonment fora year anda day; in a com- 
mon perfon, imprifonment for a lefs difcretionary time ; and, 
in both, fine and‘rantom at the king’s pleafure: which pleafure 
of the king muit be obferved, once for all, not to fignify any 
extrajudicial will of the fovereign, but fuch as is declared by 
hisreprefentatives, the judges in his courts of juftice; “ volun- 
“6 tas regis in curta, non in camera.” ay 


| Tuere is alfo another fpecies of negative mifprifions ; 
mamely, the concealing of treafure-trove, which belongs to the 
King or his grantees, by prerogative royal: the concealment of 
which was formerly punifhable by death’; but now only by 
Peep afonnient,, | 


Ti. Mr SPRISIONS, which are merely pofitive, are generally 
denominated contempis or high mifdemefnors ; of which 


. i 1. Tue firftand principal is the mal-adminiftration of fach~ 
}) Ligh officers, as are in public truft and employment. This is — 


: 
: 


ufually punithed by the method of parliamentary impeachment : 
|) wherein fuch penalties, fhort of death, are inflicted as. to the 
wifdom of the honfe of peers fhall feem proper ; confifting ufu- 

ally ofbanifhment, imprifonment, fines, or perpetual difability. 

Uitherto alfo may be referred the offence of imbezzling the: 

VOneLy tae, ig Q. public 
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public money, called among the Romans peculatus, which’ the | 
Julian law punifhed with death ina magiftrate, and with depor- | 
tation, or banifhment, ina private perfon*. With usit is nota | 
capital crime, but fubjects the committer of it toa difcretionary | ! 
fine and imprifonment. Other mifprifions are, in general, fuch} 
contempts of the executive magiftrate, as demonftrate themfelves Ke 
by fome arrogant and undutiful behaviour towards the king 
and government. Thefe are $ | 


2, CONTEMPTS againit the king’s prerogative. As, by re- } 
fufing to affit him for the good of the public; either in his, 4 
councils, by advice, if called upon; or in his wars, by perfonal | 
fervice for defence of the realm, againft a rebellion or invafion! | 
Under which clafs may be ranked the negleéting to join the; 

ell comitatus, or power of the county, being thereunto required ; 

by the fheriff or juftices, according to the ftatute 2 Hen. V.c. 8. 
which is a duty incumbent upon all that are fifteen years of age, q 
‘under the degree of nobility, and able to travel”. Contempts: 
againit the prerogative may alfo be, by preferring the interefts » 
of a foreign potentate to thofe of our own, or doing or receiving / 
any ne) that may create an undue influence in favour of fu 
extrinfic power; as by taking a penfion from any foreign prin 
without the confent of the ie Or, by difobeying the king 
Jawful commands ; whether by writs iffuing out of his courts of ! 
juttice, or by a fummons to attend his privy council, or by let: i 
ters from the king to a fubject commanding him to return from. 
beyond the feas, (for difobedience to which his lands fhall ’ be | 
feifed till he does return, and himfelf afterwards punithed) or 4 
by his writ of ne exeat regnum, or proclamation, commanding 
the fubjec to ftay-at home’. Difobedience to any of thefe ' 
commands is a high mifprifion and contempt: and fo, laftl 
is difobedience to any act of parliament, where no particul 
a is afligned; for then it is punithable, like the reft | 


k Inft. 4. 18. 9. n 3 Inft. 144. 
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| thefecontempts, by fine and imprifonment, at the difcretion of 
the king’ s courts of juttice”. 

a, Rew 

- Tico NTEMPTS and mifprifions againft the king’s perfor and 
government may be by fpeaking or writing againft them, curfing 
Jor withing him ill, giving out fcandalous ftories concerning. fio 
. or doing any thing that may tend to leflen him inthe efteem of 
|his fubjects, may weaken his government, orsmay raife jealou- 
fies between him and his a eotic: It has been alfo held an of- 
fence of this fpecies to drink to the pious memory of a traitor ; 
or for a clergyman to abfolve perfons at the gallows, who there 
perfift in the treafons for which they die: thefe being acts which 
impliedly encourage rebellion. And for this fpecies of contempt 
a man may not only be fined and imprifoned, but fuffer the pil- 
lory or other infamous cor poral punifhment?: in like manner as, 
in the’ antient German empire, fuch perfons as endeavoured to 
fow {edition, and difturb the public tranquillity, were condemn- 
ed to become the objects of public notoriety and derifion, by 
carrying a dog upon their fhoulders from one great. town to an- 
other. The emperors Otho I. and Frederic Barbarofla inflicted 

this eee ere on noblemen of the higheft rank’. | 


tae COoNTEMPTS apainit the king’s ¢it/e, not amounting to" 

treafon or praemunire, are the denial of his right to the crown 
}in common and unadvifed difcourfe ; for, if it be by advifedly 
}){peaking, we have {een that it amounts toa praemunire. This 
heedlefs fpecies of contempt is however punifhed by our law 
| with fine andimprifonment. Likewife if any perfon fhall in any 
wife hold, affirm, or maintain, that the common laws of this 
j realm, not altered by parliament, ought not to direét the right 
Jof the crown of England ; this is a mifdemefnor, by fatute 
13. Eliz. ¢. 1. and punifhable with forfeiture of goods and chat- 
tels.. A contempt may alfo arife from refuting or neglecting to. 
take the athe, potantes by itatute for the better fecuring the | 


pu bir, ) Q2 govern- 
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government; and yet acting in a public office, place of truft, 
or other capacity, for which the faid oaths are required to b¢ 
taken ; viz. thofe of allegiance, fupremacy, and abjuration| 
which muft be taken within fix calender months after admifiion| 
The penalties for this contempt, inflicted by flatute 1 Geo. I. fea 
c. 13. are very little, ifany thing fhort of thofe of a praemunire} 
being an incapacity to hold the faid oflices, or any other ; to 
profecute any fuit; to be guardian or executor: to take any le} 
gacy or deed of ife ; and to vote at any election for member | 
of parliament: and after conviction the offender ‘hall alfo for-’ 
feit soo/.to him or them that will fue for the fame. Member? 
on the foundation of any college in’ the*two univerfities, whe’ 
by this flatute are bound to take the'oaths, muft alfo regifter 4 
certificate thereof in the college regifler, within one month af! 
ter; otherwife, if the eledors do not remove him, and cled’ 
another within twelve months, or after, the king may nominate’ 

. aperfon to fucceed him by his great feal or fign manual. Befides’ 
thus taking the oaths for oflees any two juitices of the peace 
may by the fame ftatute fummon, and tender the oaths to, any 
perfon whom they fhall fufpect to be difaflected ; and every per-' 

fon refufing the fame, who is properly called a non-juror, tha 
be adjudged a popifh recufant convié, and fubjected to the fan 
penalties that were mentioned in a foicey chapter‘; which i in 
the end may amount to the alternative of abjuring ne ia or! 
ee death as a felon. ae A 


! 


“8 
“Be Gant EMP TS againft the king’s. pe or courts lof inf 
tice have can been looked upon as oad pees ; ‘pack 


So too, in the old Guthic scala there were many | 
privileged by law, guibus major reverentia et fecuritas debetur, Q 
_templa et judicia, quae fancta habebantur,—arces et. aula regi. 
— —denique locus ks pracfente aut adventante rege". And 


_ t See pag. sy. ni Stiernh, de jure Gothety 3. c. 3s 
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prefent, with us, by the ftatute 33 Hen. VIII. c. 12. malicious 
)(triking in the king’s palace, wherein his royal perfon refides, 
\whereby blood is drawn, is punifhable by perpetual imprifon- 


ie | 


| ment, and fine at the king’s pleafure: and alfo with lofs of the 


‘ offender’s right hand, the folemn execution of which fentence 
| lis prefcribed in the ftatute at length. 


k 


fe ¥ 


1 ki Burt firiking in the king’s fuperior courts of juftice, in 
))Weftminifter-hall, or at the aflifes, is made ftill more penal than 
Jeven inthe king’s palace. The reafon feems to be, that thofe 
7 courts being antiently held in the king’s palace, and before the 
king himfelf, flriking there included the former contempt againit 
the king’s palace, and fomething more; vz. the difturbance of 
public juftice. For this reafon, by the antient common law be- 
forethe conqueft”, ftriking in -the king’s courts of juftice, or 
drawing a fword therein, was a capital felony : and our modern 

law retains fo much of the antient feverity, as only to exchange 
the lofs of life for the lofs of the offending limb. ‘Therefore a 
ftroke or a blow in fuch court of juftice, whether blood be drawn 
‘or not, or even aflaulting ajudge, fitting in the court, by draw- 
ing a weapon, without any blow ftruck, is punifhable with the 
lof of the right hand, imprifonment for life, and forfeiture of 
goods and chattels, and of the profits of his lands during life* : 
A refeue alfo of a prifoner from any of the faid courts, without 
firiking a blow, is punifhed with perpetual imprifonment, and 
forfeiture of goods, and of the profits of lands during life’: 
being looked upon as an offence of the fame nature with the laft: 
but only, as no blow is aétually given, the amputation of the 
| hand is excufed. For the likereafon an affray, or riot, near the 
faid courts, but out of their actual view, is punifhed only with 
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fine and imprifonment’. 
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Nor only fuch as are guilty of an aétual violence, but o 
threatening or reproachful words to any judge fitting in thy 
courts, are guilty of a high mifprifion, and have been punithed 
with large fines, imprifonment, and corporal punifhment*. And). 
even in theinferior courts of the king, an affray, or contempt 
tuous behaviour, is punifhable with a fine by the judges therq 
fitting ; as by the fteward in a court-leet, or the like?. ) 


Lixewts eall fuch,asare guilty of any injurious treatment i 
to thofe who are immediately under the proteétion of a court of 
juftice, are punifhable by fine and imprifonment: as if a mar | 
aflaults or threatens his adverfary for fuing him, a counfellor or 
attorney for being employed againft him, a juror for his verdict, 
or a gaoler or other minifterial officer for keeping him in cuftody, 
and properly executing his duty*: which offences, when they 
proceeded farther than bare threats, were punifhed in the Gothic : 
conftitutions with exile and forfeiture of goods. ; t 
_ Las try, to endeavour to diffuade a witnefs from giving evi-! 
dence ; to difclofe an examination before the privy council ; or," 


to advile a prifoner to ftand mute ; (all of which are impediments | 
of juftice) are high’ mifprifions, and contempts of the kings 
courts, and punifhable by fine and imprifonment. And antientl 

it was held, that if one of the grand jury difclofed to any per 

fon indicted the evidence that appeared againft him, he was’ 
thereby made acceffory to the offence, iffelony ; and in treafon i 
a principal. And at this day it is agreed, that he is guilty of a 
high mifprifion‘, and liable to be fined and imprifoned‘. >| 
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CHAPTER THEO OTEN TH. 


') Or OFFENCES acainst PUBLIC JUSTICE. 


ir EIHE order of our diftribution will next lead us to take 
7 into confideration fuch crimes and mifdemefnors as more 
i specially affeét the common-wealib, or public polity of the 
\singdom : which however, as well as thofe which are pecu- 
Jiarly pointed apaintt the lives and fecurity of private fubjects, 
Flare alfo offences againft the king, as the pater-familias of the 
/ jaation ; to whom it appertains by his regal office to protect the 
-ommunity, and each individual therein, from every degree of 
injurious violence, by executing thofe laws, which the people 
themfelves in conjunction with him have enacted; or at leaft 
| have confented to, by an agreement either Serettiy made in the’ 
perfons of their reprefentatives, or by a tacit and implied con- 
peo and prove by immemorial ulage. 


TH E fpecies of crimes which we have now before us, i is” 
fubdivided into fuch a number of inferior and {ubordinate claffes 
‘Vthat it would much exceed the bounds of an elementary treatife, 
| and be infupportably tedious to the reader, were Ito examine 
| them all minutely, or with any degree of critical accuracy. I 
p ‘hall therefere confine myfelf principally to general definitions 
) jor defcriptions of this great variety of offences, and to the punifh- - 
)ments inflicted by law for each particular offence ; with now and 
P then a few incidental obfervations : referring the ftudent for 

t | more 
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more particulars to other voluminous authors; who have treate| 
of thefe fubjects with greater precifion and more in detail, tha | 
is confiftent with the plan of thefe commentaries. 1 
a4 

THE crimes and mifdemefnors, that more efpecially affed 
the common-wealth, may be divided into five fpecies ; viz. of) 
fences again{t public yu/fice, againtt the public peace, againf} 
public trade, againft the public health, and againft the publi 
police or ceconomy: of each of which we will take a curlory viey 
in their order. - 


First then, of offences againft public ju/fice : fome of which, 
are felonious, whofe punifhment may extend to death; other; 
only mifdemefnors. I fhall begin with thofe that are moft penal/ 
and defcend gradually to fuch as are of lefs malignity. || 


1. IMBEZZLING Fr vacating records, or falfifying cert i 
other proceedings in a court of judicature, is a felonious offence 
again{t public juftice. Itis enacted by ftatute 8 Hen. VI. c. 120 
that if any clerk, or other perfon, fhall wilfully take aw Ly? 
withdraw, or avoid any record, or procefs in the fuperior courts: 
of juitice in Weftminfter-hall, by reafon whereof the judg. 
‘ment fhall be reverfed or not take effect ; it is felony not only: 
in the principal actors, but alfo in their procurers, and abettors, 
Likewife by ftatute 21 Jac. I. c. 26. to acknowlege any fine, 
recovery, deed enrolled, ftatute, recognizance, bail or judg- 
ment, in thename of another perfon not privy to the fame, is 
felony without benefit of clergy. Which law extends only to 
proceedings in the courts themfelves: but by ftatute 4W. & M. 
c. 4. to perfonate any other perfon before any commiflioner au- 
thorized to take bail in the country 1s alfo felony. For no ma 
property would be fafe, if records might be fuppreffed or falfi- 


ioe 


fied, or perfons’ names be falfely ufurped in courts, or before’ 


their public officers, 
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te a ae 0 prevent abufes by the extenfive power, which the law 
15 obliged to repofe in gaolers, it is enacted by ftatute 14 Edw. Tif. 
e. to. that-if any gaoler by too great durefs of imprifonment ° 
makes any prifoner, that he hath in ward, become an approver 
‘or an appellor againtt his will; thatis, as we fhall fee hereafter, 
to accufe and turn evidence Bodin fome other perfon; it is fe- 
Tony in the gaoler. For, as fir Edward Coke’ obferves, it is not 
Jawful to chic or excite any man even to ajuft accufation of 
‘another; much lefs to do it by durefsof imprifonment; and 


leaft of all by a gaoler, to whom the prifoner is committed for 
. We fate ae 


A A RE er =—= 


) 3. A THIRD offence againft public juftice is ob/fructing the 
7 execution of lawful proce/s. Thisis at all times an offence of a 
} very high and prefumptuous nature; but more Bea ly fo, 
®) when it is an obftruction of an arreft upon criminal procefs. And 
| it hath been holden, that the party oppofing fuch arreft becomes 
A thereby particeps criminis; thatis, anacceflory in felony, anda 
#| principal in high mena: Formerly one of the greateft ob- 
} fiructions to public juftice, both of the civil and oficial kind, 
was the multitude of pretended privileged places, where indigent’ 
perfons affembled together to fhelter themfelves from juftice, 
| (efpecially i in London and Southwark) under the pretext of their 
p} having been antient palaces of the crown, or the like: all of 
Srlch: fanctuaries for iniquity are now demolifhed, and the Op- 
. poling of any procefs therein is made highly penal, by the fta- 
tutes 8 & 9 W. Ill. c. 27. 9 Geovl. c. 28. and 11 Geo. I. c. 22, 
which enact, that perfons oppofing the execution of any procefs 
in fach pretended privileged places within the bills of mortality, 
or abuling any officer in his endeavours to execute his duty 
therein, fo that he receives bodily hurt, fhall be guilty of felony, 
ang tranfported for feven past 
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c Such as White-Friers, and it’s environs ; 
the Savoy ; and the Mint in Southwark. 
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“confpiring to break it'. But this feverity is mitigated by the fae 
“tute de frangentibus prifonam, 1 Edw. Ul. which enacts, that no 
perfon fhall have judgment of lite or member, for breaking pri 
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4. AN efcape of a perfon arrefted upon criminal procefs, by| 
eluding the vigilance of his keepers before he is put in hold, 1] 
alfo an offence againft public juftice, and the party himfelf is| 
punifhable by nig. or imprifonment*. But the oflicér per a il 
{ach efcape, éither by negligence or connivance, is much mor 
culpable than the prifoner; the natural defire of liberty pleading| 
ftrongly in his behalf, iMough he ought in ftridtnefs of law to} 
fabrait himfelf quietly to cuftody, till cleared by the due courfe | | 
of juftice.. Officers therefore who, after arreft, neghgently per- 
init a felon, to efcape, are alfo punith able by fine’; but voltin= 
tary efcapes, by confent and connivance of the officer, are a| 
much more ferious offence: for it is generally agreed that fuch | 
efcapes amount to the fame kind of offence, and are punithable 
in the fame degree, as the offence of which the prifoner is | 
guilty, and for which he isin cuftody, whether treafon, felony a a 
ortrefpafs. And this, whether he were actually committed 0 | 
gaol, or only under a bare arreft'. But the officer cannot be | 


‘thus. punifhed, till the original delinquent is actually: found 


guilty or convicted, by were confeilion, or outlawry, of the 


:}erime for which he was fo committed or arrefted: otherwife 1 
might happen, that the officer might be punifhed for treafon a 


felony, and the perfon arrefted and efcaping might turn out 
bean innocent man. But, before the ae acen of the princk ; ‘ 


pal party, the officer thus neglecting his duty may be fined and 
imprifoned for a mifdemefnor’. 


xs. Breach of prifon by the offender himfelf, when come 
mitted for any caufe, was felony at the common law": or even 


b: i? q 


d2 Hawk. P. C. 122. 3 g x Hal. P. C. 588,9. 2 Hawk, P. Cy 134,$ 
e rittal. P..C. Goo. h r Hal. P. C, 6o7, 


£ 1 Hal. P. C. 590. a Mawk, P, C. 134 i Bradt. 1. 3. ¢. 9. 
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fon, unlefs committed for fome capital offence. So that to break 

rifon, when lawfully committed for any treafon or felony, ré- 
when lawfullyconfined upon any other inferior charge, is ftll 
punithable as a high mifdemeinor by fine and imprifonment. 
For the flatute, which ordains that fuch offence fhail be no 
Jonger capital, never meant to exempt it entirely from every 
degree of punifhment*. . 


Sit. Ear eee ees 


6. Rescue isthe forcibly frecing another from an arreft or 
“imprifonment ; and is generally the fame offence in the ftranger fo 


Te 


#1}. broken prifon'. A refcue therefore of one apprehended for fe- 


jony, is felony; for treafon, treafon; and for a mifdemeinor, a - 


B) soifdemefnor alfo. But here, as upon voluntary efcapes, -the 
“principal muft frit be attainted before the refcuer can be punifh- 


Jed: and for the fame reafon; becaufe perhaps in fact it may 


| turn out that there has been no offence committed™. By the fta- 
tate, 16 Geo. II. c. 31. to aflift a prifoner in cuftody for treafon 
-or felony with any arms, infiruments of efcape, or difguife, 
' without the knowlege of the gaoler; or any way to aflift fuch 


“made, is felony, and fubjects the offender to tranfportation for 
fy) feven years. And’ by the ftatutes 25 Geo. Il. c. 37..and 
} 27.Geo. Hl. c. 15. to re{cue, or attempt torefcue, any perfon 


‘the latter of thofe acts, or in the black act 9 Geo. I. ¢, 22.18 


“felony without benefit of clergy. 


4 
it hates 


* ; 4 We ln RSS, }' 
 (#, Ano THER capital offence again public juftice 1s the re- 


rt rning from tranfportation, or being feen at large in Great Bri- 
e} tain sefore the expiration of the term for which the offender 
}" was fentenced to be tranfported. This 1s made felony without 

| age a ae | benefit 


Te 
wer’ 
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‘mains fill felony as at the common law; and to break prion, ° 


refcuing, as it would have been in the party himfelf to have ~ 


prifoner to attempt an efcape, though no efcape be actually 


} committed for murder, or for any of the offences enumerated in 
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benefit of clergy in moft cafes by ftatutes 4 Geo. I. c. 11, 
6 Geo. I. c. 23.and8 Geo. IIL. c. 15. ak 


8. AN eighth is that of taking a reward, under pretence of | 
helping the owner to his /folen goods. This was a contrivance | 
carried to a great length of villainy in the beginning of the reign | 
of George the firft: the confederates of the felons thus difpo- | 
fing of ftolen goods, at acheap rate, to the owners themfelves, | 
and thereby ftifling all farther enquiry. The famous Jonathan 
‘Wiid had under him a well difciplined corps of thieves, who | 
brought in allitheir fpoils to him; and he kept a fort of public | 
otlice for reftoring them to the owners at half price. To prevent || 
which audacious practice, tothe ruin and in defiance of public , 
juttice, it was enacted by ftatute 4 Geo, I..¢. 11. that whocval 
fhall take a reward under the pretence of helping any one to ,| 
ftolen goods, fhall fuffer as the felon who ftole them; unlefs he | 
caufe fuch principal felon to be apprehended and brought, to i 
trial, and fhall alfo give evidence againft him.. Wild, upon this , 
fiatute, (till continuing in his old practice) was at laft convicted | 
and executed. - | 


9. Recervine of ftolen goods, knowing them tobe ftolen, is \ 
alfo a high mifdemefnor and affront to publicjuftice. We have | 
feen ina former chapter’, that this offence, which is only a. 
mifdemefnor at common law, by the fatutes 3k&4W.& M 
c.9.and 5 Ann. c, 31. makes the offender acceflory to the theft 


and felony. But becaufe the acceflory cannot in general be tried, — 
unlefs with the principal, or after the principal is convicted, i 
the receivers by that means frequently eluded juftice. To Tes 
medy which, it is enacted by ftatute 1 Ann. c. g.,and 5 Ann t 
€ 31. that fuch receivers may ftill be profecuted for a mif e 
mefnor, and punifhed by fine and imprifonment, though the 
principal felon be not before taken, fo asto be profecuted and 
J -  conviéted. And, in cafe of receiving ftolen lead, iron, and 

certain other metals, fuch offence is by ftatute 29 Geo. II. c. 30. 


hn See pag. 38. s 
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Jwunifhable by tranfportation for fourteen years’. So that now 
profecutor has two methods in his choice: either to punifh 
e receivers for the mifdemefnor immediately, before the thief 
taken”; or to wait till the felon is convicted, and then punifh 
them as acceflories tothe felony. But it is provided by the fame 
Watutes, that he fhall only make ufe of one, and not both of 


Py 


sr il recta teen 


Vhefe methods of punifhment. By the fame ftatute alfo © 


4 t 


hig Geo. Il. c. 30. perfons having lead, iron, and other metals 

Jin their cuftody, and not giving a fatisfactory account how they 

ycame by the fame, are guilty of a mifdemefnor and punifhable 
oy fine or imprifonment. 


10. Or a nature fomewhat fimilar to the two laft is the of- 
fence of theft-bote, which is where the party robbed not only 
}cnowsthe felon, but alfo takes his goods again, or other amends, 
upon agreement not to profecute. This is frequently called 
compounding of felony, and formerly was held to make a man 
an acceflory; but is now punifhed only with fine and imprifon- 
ment’. This perverfion ofjuftice, in the old Gothic conftitu- 
tions, was liable to the molt fevere and infamous punifhment. 
And the Salic law “ /atroni eum fimilem habuit, qui furtum celare 
I vellet, et occulte fine judice compofitionem ejus admittere’.” By 
Hfatute 25 Geo. II. c. 36. even to advertife a reward for there-_ 
. turn of things ftolen, with no queftions afked, or words to the 
}fame purport, fubjects the advertifer. and printer to a for- 
[fciture of 5o/. each. ay 


* 


| bic Common barrefry is the offence of frequently exciting 
Jand flirring up fuits and quarrels between his majelty’s fubjects, 
either atlaw or otherwife’. The punifhment for this offence, 
in a common perfon, is by fine andimprifonment: but if the — 
| offender (as is too frequently the cafe) belongs to the profeflion 
CAE em ; of 


_ © See alfo ftatute 2 Geo. III. c. 28. §. 12. q x Hawk. P. C, 135. 
. for the punifhment of receivers of goods r Stiernh. de jure Goth, }, 3. ¢. $+ 
ftolen by bum-boats, gc, in the Thames, s 1 Hawk, P. C. 243s 
p Fofter. 373. . 
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of the law, a barretor, who is thus able as well as willing to | 
mifchief, ought alfo to be difabled from pra@ifing for the fl 
ture’. Hereunto may be referred an offence of equal malignit 
and audacioulmefs ; that of fuing another in the name of a. fi 
tious plaintiff; either one not in being: at all, or one who is 
norant of thefuit. This offence, if TpoMinal red in any of 
king’s fuperior courts, is left, as a high contempt, to be punifl 


at their difcretion. But in courts of a lower degree, where t th. 
crime is equally pernicious, but the authority of the judges na 


equally. extenfive, it is directed by ftatute 8 Eliz. c. 2.. ol 


punifhed by fix months imprifonment, and treble damages. ( 


the party injured. 


12. MAINTENANCE 1s an offence, that bears a near rel: 
to the former; being an officious intermeddling in a fuit tha 
i i belongs to one, by maintaining or oie either party: 

oney or otherwife, to profecute or defend it"; a praétice, # 
was greatly encouraged by the fir introduétion i ufes”. 


is an offence againit public juftice, as it keeps alive firife ; nc 
contention, fy perverts the remedial procefs of the law into a 


engine of oppreffion. And therefore, by the Roman law, it 
afpecies of the crimen falf to enter into any confederacy, or 
any act to fupport another’s lawfuit, by money, cel 
patronage’. Aman may howéver maintain the fuit of his: 
kinfman, fervant, or poor neighbour, out of charity and ¢ 
patlion, withimpunity. Otherwife the punifhment by coms 
law is fine and imprifonment’; and, by the ftatute a Hen. 
c. 9. a forfeiture of ten pounds. he 


hae 


nance, and puniihed in the es manner’ ; beings whens. 
a plaintift or defendant campum partire, to divide the ia 


tr Hawk. P. C, 244, x Ff. 48. 10. 20. 
u Ibid. 249. y 1 Hawk. P. C. 255. 
w Dr, & St. 203. z Ibid. 257. 
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Yics Y pereupon the champertor i is to carry on the party’s fuit at his 
Ywn. e3 xpenfe’ . Thus champart, in the French law, fignifies a 
divifion of profits, being a part of the crop annually due 
ndlord by bargain or cuitom. In our fenfe of the word, 

ies the Rarchatins ofa fuit, or right of fuing: a practice 

th abhorred by our law,. that it is one main reafon why a 
action, or thing of which one hath the right but not 
offeflion, is not aflignable at common law; becaufe no man 

he ite purchafe any pretence to fue in another’s rig ht. Thefe 
efts of civil fociety, that are pe iS aah endeavouring to difturb 
1 é repofe of their neighbours, and officioully iventeine 1g in other 
Saas even at Jes hazard of ree own for ge were 


enam Ves: ut Saud. « en yaar one in rem ip a us Te= 
wm fuerit inter eos communicaretur, lege Fulia de vt private 
#ur’;? and they were punithed by the forfeiture of a 
art OF their goods, and yee infamy. Hitherto alfo 
é referred the provilion of the ftatute 32 Hen. Vill. c.g. 
Tha no one fhall fell or purchafe any pretended right or title to 
| 4. unlefs the vendor hath received the profits thereof for one 
whole: year before fuch grant, or hath been in actual pofleffion - 
e land, ‘or of the reverfion oF remainder ; on ee that both 
for and vendor fhall each forfeit the value of fuch land to 
ng and the profecutor. Thefe offences relate chiefly to 
2 mencement of civil faits: but 


alo _ compounding of informations upon penal ftatutes are 
rence of an equivalent nature in criminal caules 5 and are, 


0! Be, difcourage pane eis informers, and to provide Bi: 
Joffences, when once mice yea, fhall be duly proteus it is 

ed by ftatnte 28 Eliz. c. 5. that if any perfon, informing 
under: pretence of any penal law, makes any compofition with- 
out leave of the court, or takes any money or promife from the 
, . defendant 


a Stat, of confpirat, 33 Edw. I, b Ff. 48. 7. 6. 
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defendant to excufe him (which demonftrates his intent in con} 
mencing the profecution to be merely to ferve his own ends 
and not for the public good) he fhall forfeit 10/, fhall ftan} 
two hours on the pillory, ‘and fhall be forever difabled to fy 
on any popular or penal flatute. 


15. A Conspiracy alfo to indi& an innocent man of felon‘ 


faltely and malicionfly, who is accordingly indicted and acquit! 
ted, is a farther abute and perverfion of eee ioc 4 


the antient common law? to receive what is called the vr//enou, 
judgment ; wz. to lofe their iberam legem, whereby they are 
difcredited and difabled to be jurors or witneiles; to fort 
their goods and chattels, and lands for life; to have thofe lan ¢! 
wafted, their hoafesrafed, their. trees toned up, and their o 
bodies committed to prifon®’. But it now is the better ee 
that the villenous judgment is by long difufe become obfolete; 
it not having been pronounced for fome ages: but inftead ther { 
the delinqucaes are ulually fentenced to intone fine, 
pillory. To this head may be referred the offence of fendi 
letters, threatening to accufe any perfon of a crime punitha 
with death, tranfportation, pillory, or other infamous puni 
ment, witha view to extort from him any money or other 
luable chattels. Thisis punifhable by ftatute 30 Geo. ll. c. 
at the difcretion of the court, with-fine, imprifonment, pillo1 
whipping, or tranfportation for feven years. 


16. Tie next offence again{t public juftice is when the f 

is patt it?s commencement, and come to trial. And thatist 
crime of wilful and corrupt perjury ; which is defined by fir Ed- 
ward Coke‘, to bea crime ce when a /awful oath is ad-. 
: miniftred, 
| 


' _¢ See Vol. IIT. pag. 126. e 1 Hawk. P. C. 1936 
dd Bro, br. t. confpiracy. 28> £ 3 Init, 164. 
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J minifired in fome judicial proceeding, to a perfon who iwears 
wilfully, abfolutely and falfely, in a matter material to the iffue or 
pointin queftion. The law takes no notice of any perjury but 
“ifach as is committed in fome court of juftice, having power to 
adminifter an oath; or before fome magiftrate or proper officer, 
invefted with a fimilar authority, in fome proceedings relative to 


oaths unneceflary at leaft, and therefore will not punifh the 
sreach of them. For which reafon it is much to be queftioned 
how far any magiftrate is juftifiable in taking a voluntary affida- 
vit in any extrajudicial matter, as is now too frequent upon every 
petty occafion : fince itis more than poffible, that by fuch idle 
oaths a man may frequently i foro confcientiae incur the guilt, 
and at the fame time evade the temporal penalties, of perjury. 
The perjury muft alfo be wilful, pofitive, and abfolute; not 


ee the queftionin difpute; for if it only be in fome trifling 
sollateral circumftance, to which no regard is paid, it is no more 
penal than in the voluntary extrajudicial oaths betore-mentioned. 
Pwdornation of perjury is the offence of procuring another to take 
Jacha falfe oath, as conftitutes perjury in the principal. The 
Ppunifhment of perjury and fubornation, at common law, has 
| been various. It was antiently death; afterwards banifhment, 


Hit is fine and imprifonment, and never more to be capable of 


be profecuted thereon) inflicts the penalty of perpetual infamy, 
and a fine of 4o/. on the fuborner; and, in default of payment, 


to the pilory. Perjury itfelf is thereby punithed with fix months 
imprifonment, perpetual infamy, and a fine of 20/.or to have 
both ears nailed to the pillory. But the profecution is ufually 
| carried on for the dffence at common law; efpecially as, to the 
‘penalties before inflicted, the ftatute 2 Geo. Il. c. 25. fuper- 
jadds a power, for the court to order the offender to be fent to the 
VoL. IV. ; S houfe 


~ 


g 3 Inft. 163. 


a civil fuit or acriminal profecution: for it efteems all other 


upon furprize, or the like: it alfo muft be in forme point mate-- 


bipr cutting out the tongue; then forfeiture of goods ; and now © 


bearing teftimony®. But the ftatute 5 Eliz. c. 9. (if the offender 


imprifonment for fix months, and to ftand with both ears nailed | 


that perjury, at leaft upon capital accufations, whereby another’s 
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houfe of correction for feven years, or to be tranfported for the 
fame period ; and makes it felony without benefit of clergy to 
return or efcape within the time. It has fometimes been wifhed, 


life has been or might have been deftroyed, was alfo rendered . 
capital, upon a principle of retaliation; as it is univerfally by the | 
laws of France®. And certainly the odioufnefs of the crime pleads |! 
{trongly in behalf of the French law. But itis to be confidered, 
that there they admit witnefles to be heard only on the fide of 
the profecution, and ufe the rack to extort a confefiion from the | 
accufed. In fuch a conftitution therefore it is neceflary to throw | 
the dread of capital punifhment into the other {cale,in order to _ 
keepin awe the witnefles for the crown ; on whom alone the | 
prifoner’s fate depends: fo naturally does one cruel law beget. | 
another. But corporal and pecuniary punifhments, exile and | 
perpetualinfamy, are more fuited to the genius of the Englifh — 
law; where the factis openly difcufled between witnefles on doth | 
fides, and the evidence for the crown may be contradicted and | 
difproved by thofe of the prifoner. Where indeed the death of | 
an innocent perfon has actually been the confequence of fuch 
wilful perjury, it falls within the guilt of deliberate murder, and — 
deferves an equal punifhment: which our antient law in faét in-— 
flicted'. Butthe mere attempt to deftroy life by other means — 
not being capital, thereis noreafon that an attempt by perjury — 
fhould: much lefs that this crime fhould in ai/ judicial cafes be 
punithed with death. For to multiply capital punifhments leflens — 
their effect, when applied to crimes of the deepeft dye; and, 
deteftable as perjury is, it isnot by any means,to be compared _ 
with fome other offences, for which only death can be inflicted: — 
and therefore it feems already (except perhaps in the inflance 
of deliberate murder by perjury) very properly punifhed by our 
prefent law; which has adopted the opinion of Cicero‘, derived 

from the law of the twelve tables, ‘* perjurit poena divina, en- 

“¢ itium; humana, dedecus.” . 


oe es 


Fe 
1 a St Ea a 


Date — 


17,BR et 


h Montefq. Sp. L. b, 29. ch. 12- k de Leg. a. 9. 
i Britton. ¢. 5. 


- 


ICh. 10. WRoOoNGS. 139 


17, BripeRY is the next fpecies of offence againft public 
juitice 5 which is, when a judge, or other perfon concerned in 
the adminiftration of juftice, takes any undue reward to influence 


his behaviour in his office’. In the eaft it is the cuftom never 
to petition any fuperior for juftice, not excepting their kings, 
-withouta prefent. This is calculated for the genius of defpotic 
countries; where the true principles of government are never 
-wnderftood, and itis imagined that there is no obligation from 
the fuperior to the inferior, no relative duty owing from the 


governor to the governed. The Roman law, though it contained 


_ many fevere injunctions againit bribery, as well for felling aman’s 
vote in the fenate or other public aflembly, as for the bartering 


of common juttice, yet, by a {trange indulgence in one inftance, 
it tacitly encouraged this practice ; allowing the magiltrate to 
receive {mall prefents, provided they did not in the whole ex- 
ceed a hundred crowns in the year": not confidering the infi- 
nuating nature and gigantic progrefs of this vice, when once 
admitted. Plato therefore more wifely, in his ideal republic”, 
orders thofe who take prefents for doing their duty to be punifh- 
edin the fevereft manner: and by the laws of Athens he that 
offered was alfo profecuted, as wellashe that received a bribe’. 
In England this offence of taking bribes is punifhed, in inferior 
officers, with fine and imprifonment ; and in thofe who offer a 
‘bribe, though not taken, the fame®?. But in judges, efpecially 
the fuperior ones, it hath been always looked upon as fo heinous 
an offence, that the chief juftice Thorpe was hanged for it in 
the reign of Edward lll. By a ftatute? 11 Hen. IV. all 
“judges and officers of the king, convicted of bribery, fhall for- 
feit treble the bribe, be punifhed at the king’s will, and be dif- 


charged from the king’s fervice for ever. And fome notable 


examples have been made in parliament, of perfons in the 
52 highefz 


1 1 Hawk. P. C. 168. © Pott. Antiqu. b. 1. ¢. 23+ 
m Ff. 48. 11.6. Pp 3 Inft. 147s 
n de Leg. |. ta q Ibid. 146. 
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highen ftations, and otherwife very eminent and able, but con-. 


taminated with this fordid voice. 


18. EmBracery is an attempt to influence a jury corruptly 


to one fide by promifes, perfuafions, entreaties, money, enter- 


tainments, and the like". The punifhment for the perfon em-_ | 
bracing is by fine and imprifonment; and, for the juror foem- _ 


braced, if it be by taking money, the punifhment is (by divers 


fiatutes of the reign of Edward III) perpetual infamy, imprifon- 


ment for a year, and forfeiture of the tenfold value. 


19. Tue falfe verdif& of jurors, whether occafioned by em- 


bracery or not, was antiently confidered as criminal, and there- 


fore exemplarily punithed by attaint in the manner formerly 
mentioned’. sprees | 


20. ANOTHER offence of the fame fpecies is the neghgence 
of public officers, entrufted with the adminiftration of juftice, as 


fheriffs, coroners, conftables, and the like: which makes the | 


offender liable to be fined; and in very notorious cafes will 
amount to a forfeiture of his office, if it be a beneficial one‘, 
Alfo the omitting to apprehend perfons, offering ftolen iron, 


lead, and other metals to fale, is a mifdemefnor and punifhable — 


by aftated fine, or imprifonment, in purfuance of the ftatute 
29 Geo. Il.'c. 30. 


21. THERE is yet another offence againft public juftice, 


which isa crime of deep malignity ; and fo much the deeper, . 
as there are many opportunities of putting it in practice, and — 


the power and wealth of the offenders may often deter the in- 
jured from a legal profecution. This is the oppreffion and ty- 
yannical partiality of judges, juftices, and other magi/trates, in 
the adminiftration and under the colour of their office. How- 
ever, when profecuted, either by impeachment in parliament, 


« 


r x Hawk. P. €. 259. t r Hawk. P. C. 168. 
§ See Vol. III. pag. 4oz, 
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or by information in the court of king’s bench (according to 
the rank of the offenders) it isfure to be feverely punifhed with 
forfeiture of their offices, fines, imprifonment, or other dif- 
cretionary cenfure, regulated by the nature and aggravations 
of the offence committed. ~ | 


22. LasTuy, extortion isan abufe of public juftice, which 
confifts in any oflicer’s unlawfully taking, by colour of his office, 
from any man, any money or thing of value, that is not due to 

him, or more than is due, or before it is due". The punifh- 
ment is fine and imprifonment, and fometimes a forfeiture of 
the office. - 


u 1 Hawk. P. C. ro. 
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CHAPTER THE ELEVENTH. 


Or OFFENCES acatnst Tue PUBLIC PEACE, | 


WE are next toconfider offences againft the public peace; _ 

the confervation of which is intrufted to the king and j 
his officers, in the manner and for the reafons which were for- — 
merly mentioned at large*. Thefe offences are either fuch as are 
an actual breach of the peace; or conftructively fo, by tending 
to make others break it. Both of thefe fpecies are alfo either 
felonious, or not felonious. The felonious breaches of the peace 
are {trained up to that degree of malignity by virtue of feveral — 
modern ftatutes: and, particularly, 


eae Rte t= = 
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1. THe riotous affembling of twelve perfons, or more, and — 
not difperfing upon proclamation. This was firft made high 
treafon by ftatute 3 & 4 Edw. VI.c. 5. when the king was a mi- 
nor, andachangein religion to be effected: but that ftatute | 
was repealed by ftatute 1 Mar. c. 1. among the other treafons 
created fince the 25 Edw. III; though the prohibition was in 
fubftance re-enacted, with an inferior degree of punifhment, by 
flatute 1 Mar. ft. 2.c.12. which made the fame offence a fingle 

_ felony. Thefe ftatutes fpecified and particularized the nature of 
_ the riots they were meant to fupprefs; as, for example, fuch as 
were fet on foot with intention to offer violence tothe privy _ 
‘council, or to change the laws of the kingdom, or for certain — 


other fpecific purpofes: in which cafes, if the perfons were — 
cOMm= 
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a Vol. I. pag. 137, 268, 359. 
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| made only for a year, and was afterwards continued for that 
§} queen’s life. And, by ftatute 1 Eliz. c. 16. when a reformation 


. or out-houfes, they fhall be felons without benefit of clergy. 
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commanded by proclamation to difperfe, and they did not, it was 
by the fiatute of Mary made felony, but within the, benefit of on 
clergy ; and alfo the act indemnified the peace officers and their an 
affiftants, if they killed any of the mob in endeavouring to fupe- : 
prefs fuch riot. This was thought a neceflary fecurity in that nm 
fanguinarty reign, when popery was intended to be re-eftablifhed, ‘ia 
which was like to produce great difcontents: but at firft 1t was Mh if 


in religion was to be once more attempted, it was revived and 
continued during her life alfo; and then expired. From the 
acceflion of James the firft to the death of queen Anne, it was 
never once thought expedient to revive it: but, in the firit year 
of George the firft, it was judged neceflary, in order to fupport 
the execution of the act of fettlement, to renew it, and at one 
ftroke to make it perpetual, with large additions. For, whereas a: ae 
the former acts exprefsly defined and fpecified what fhould be Wee ‘ite 
accounted a riot, the ftlatute 1 Geo. I. c. 5. enacts, generally, ie aa y 
that if any twelve perfons are unlawfully aflembled to the dif- ea 

turbance of the peace, and any one juftice of the peace, fheriff, ae eo 
under-fheriff, or mayor of a town, fhall think proper to com- he ig 1 
mand them by proclamation to difperfe, if they contemn his i) iH 
orders and continue together for one hour afterwards, fuch con- ER 
tempt fhall be felony without benefit of clergy. And farther, tase | ‘4 
if the reading of the proclamation be by force cppofed, or the ie a iE 3 
reader be in any manner wilfully hindered from the reading of gee an? ! 
it, fuch oppofers and hinderers are felons, without benefit of ; Wee pa he 
clergy : and all perfons to whom fuch proclamation ovghé to have AUER 
been made, and knowing of fuch hindrance, and not difperfing, are 


oe 
hn — panes 
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felons, without benefit of clergy. There is the like indemnifying i ! | hil i 
claufe, in cafe any of the mob be unfortunately killed in the en- ee : * 
deavour to difperfe them; being copied from the act of queen ee “ Lal 
Mary. And, by a fubfequent claufe of the new act, if any per- i Ae ti | 
fons, foriotoufly affembled, begin even before proclamation to a 


pull down. any church, chapel, mecting-houfe, dwelling-houfe, 


2, By 


Ro ew PUBLIac Boox Vv. 


2. By ftatute 1 Hen. VIl.c. 7- unlawful bunting in any legal 
foreft, park, or warren, not being the king’s property, by night; 
or with painted faees, was declared to be fingle felony. But now 


by the ftatute 9 Geo. I. c. 22. to appear armed in any open place 


by day or night, with faces blacked or otherwife difguifed, ot 
(being fo difguifed) to hunt, wound, kill, or fteal any deer, to 


roba warren, or to fteal fith, is felony without benefit of clergy. _ 
{mention this offence in this place, not on account of the dat | 
mage thereby done to private property, but of the manner in } 
which that damage is committed; namely, with the face blacked | 
or with other difguife, to the breach of the public peace andthe | 


terror of his majefty’s fubjects. 


3- ALSo by the fame ftatute OGeo. ris Chaaes amended by 
ftatute 27 Geo. Il.c. 15. knowingly to fend any /etter without — 


a name, or with a fictitious name, demanding money, venifon, 
or any other valuable thing, or threatening (without any demand) 
to kill, or fire the houfe of, any perfon, is made felony, with- 


out benefit of clergy. This offence was formerly high treafon, — 


by the ftatute 8 Hen. V. c. 6. , 


_ 4. To pull down or defiroy any turnpike-gate, or fence | 
thereunto belonging, by the ftatute 1 Geo. II. c. 19. is punifhed 


with public whipping, and three months imprifonment; and to 


deftroy the toll-houfes, or any /luice or lock on a navigable river, 


is made felony to be punithed with tranfportation for feven years. 


By the ftatute 5 Geo. II. c. 33. the offence of deftroying turn-~ : 


pike-gates or fences, is made felony alfo, with tranfportation for 


{even years. And, laftly, by flatute 8 Geo. Il. c. 20. the offen- | 
ces of deftroying both turnpikes upon roads, and fluices upon — 
rivers are made felony, without benefit of clergy; and may be - 


tried as wellin,an adjacent county, as that wherein the fa@ is 
committed. The remaining offences againft the public peace 
are merely mifdemefnors, and no felonies: as, : 


5. Are” 


y 
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sy, ArFrars (from afraier, to terrify) are the fighting of 
twoor more perfons in’ fome public place, to the terror of his 
majefty’s fubjects: for, if the fighting be in private, it is no 
afray but an ajfault’, Affrays may be fupprefled by any pri- 
vate perion pretent, who is juftifiable in endeavouring to part 
the combatants, whatever confequence may enfue’. But more 
efpecially the conftable, or other fimilar officer, however deno- 
| minated, is bound to keep the peace; and to that purpofe may 
» break open doors to fupprefs an affray, or apprehena the af- 
) frayers; and may either carry them before a juttice, or impri- 
fon them by his own authority for a convenient ipace ull the 
“heat is over; and may then perhaps alfo make them find fure- 
ties for the peace’, The punifhment of common affraysis by 
fine and imprifonment; the meafure of which muit be regula- 
ted by the circumftances of the cafe: for, where there 1s any 
material aggravation, the punifhment proportionably increales. 
As where two perfons coolly and deliberately engage ina duel = . 
this being attended with an apparent intention and danger of 
murder, and being a high contempt of the juttice of the nation, 
is a ftrong aggravation of the alfray, though no mifchief has 


| aétually enfued®. Another acoravation is, when thereby the of- 
ae y 58 y 


ficers of juftice are difturbed in the due execution of theiroffice : 
or where a refpect to the particular place ought to reftrain and 
regulate men’s behaviour, more than in common ones; as in 
the king’s court, and the like. And upon the fame account 
alfo all affrays in a church or church-yard are efteemed very 
‘heinous offences, as being indignities to him to whofe fervice: 
thofe:places are confecrated. Therefore mere quarrelfome words, 
which are neither an affray nor an offence in any other place, 
are penal here. For itis enacted by ftatute 5 & 6 Edw. WiC, 4: 
that if any perfon fhall, by words only, quarrel, chide, or 


brawl, in a church or church-yard, the ordinary fhall fufpend 
him, if a layman, ab ingreffa ecclefae ; and, if a clerk in orders, 
Behe Vour lv. pd from 


€; b x Hawk. P. G Dds bid: This 3375 
—-¢ Ibid. 136. e Ibid. 133, 
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from the miniftration of his office during pleafure. And, ip 
any perfon in fuch church or church-yard proceeds to {mite or 
lay violent hands upon another, he fhall be excommunicated 7/2’ : 
facio; or, it he ftrikes him with a weapon, or draws any wea- _ 
pon with intent, to ftrike, he fhall befides excommunication 
(being convicted by a jury) have one of his ears cut off; or, 
: having no ears, be branded with the letter Fin his cheek. Twe 
perfons may be guilty of an affray: but, at 
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6. Riots, routs, and unlawful afemblies mult have three per-~ | 
fons at leaft to conftitute them. An unlawful afémbly is when — 
three or.more, do aflemble themfelves together to do an un- ~ 
lawful act, as to pull down inclofures, to deftroy a warren or } 
the game therein; and part without doing it, or making any © 
motion towards it'.. A rout is‘where thnee or more meet todo | 
an unlawful act upon a common quarrel, as forcibly breaking — 
down fences upon a right claimed of common, or of way; and 
make fome advances towards it®. A riot is where three or more 1 
actually do an unlawful act of violence, either with or without 7) 
acommon caufe or quarrel’: as ifthcy beat a man ; or a % 
and kill gamein another’s park, chafe, warren or liberty; A 
do any other unlawful act with force and violence, or even a6] a 
a lawful act, as removing a nufance, in'a violent and tumultuous © a4 
manner. The punifhment of unlawful affemblies, if to the 7 | 
number of twelve, we have juft now feen may becapital, ac-_ 
cording to the circumftances that attendit; but, from the num-: | 
ber of three to eleven, is by fine and imprifonment only. The © ‘ | 
fame is the cafe in riots and routs by the common law; to which 


tt 
cf 


4 


the pillory in very enormous’ cafes has been fometines fuper- 
added'. And by the ftatute 13 Hen. IV. c. 7. any two juftices, : 
together with the theriff or under-theriff of the county, may 7 
come with the poffe comitatus, if need be, and fupprefs any fach — 
riot, aflembly, orrout, arreft the rioters, and record upon the 


{pot the nature and circumittances of the whole tranfa@tion ; 7 
which) i 


£ 3'Inft. 176. h 3 Inft. 176. \ ath 
& Bro, dor, t. Richi a. 33 ia Hawk, P. C, 1593 i 
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| which record alone fhall be a fufhicient conviction of the offend- 
] ers. In the interpretation of which ftatute it hath been holden, 
that all perfons, noblemen and others, except women, clergy- 
men, perfons decrepit, and infants under fifteen, are bound to 
attend thejuftices in fupprefling a riot, upon pain of fine and 
imprifonment; and that any battery, wounding, or killing the 
rioters, that may happen in fuppreffing the riot is juttifiable’. 
» So that our antient law, previous to the modern riot act, feems 
‘pretty well to have guarded againit any violent breach of the - 
) public peace; efpecially as any riotous aflembly on a public or 
general account, as to redre{fs grievances or pull down all inclo- 
futes, and alfo refifling the king’s forces if fent to keep the 
peace, may amount to overt acts of high treafon, by levying 
war againit the king. 


™, NEARLY related to this head of riots is the offence of 
tumultuous petitioning ; which was carried to an enormous, height 
in the times preceding the grand rebellion. Wherefore by fta- 
tute 13 Car. Il. ft. 1.c. 5. it is enacted, that not more than 
twenty names fhall be figned to any petition to the king or either 
| houfe of parliament, for any alteration of matters eftablifhed by 
Jaw in church or ftate; unlefs the contents thereof be previoufly 
approved, in the country, by three juftices, or the majority of 
the grand jury at the aflifes or quarter feffions; and, in London, 
_ by the lord mayor, aldermen, andcommon. councils: and that 
no petition fhall be delivered by a company of more than ten, 
_perfons: on pain in either cafe of incurring a penalty not ex- 
‘ceeding 100/, and three months imprifonment. 


8. An eighth offence againft the public peace is that of a 
forcible entry or detainee ; which is committed by violently taking 
or keeping poffeffion of landsand tenements, with menaces, force, 
and arms, and without the authority of law. This was for- 

& 2 merly 
jx Hal. P.C. 495. x Hawk. P. C. 161. the reftoration, ufually taken the lead in 


_ k This may be one reafon (among others) petitions to parliament for the alteration o& 
why the corporation of London has fince — any, eftablifhed Jawa 
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merly allowable to every perfon difleifed, or turned out of pot 
feflion, unlefs his entry was taken away or barred by his own’ — 
neglect, or other circumftances; which were explained more at | 
Jarge inaformer volume!. But this being found very prejudi- 
eial to the public peace, it was thought neceflary by feveral fta- | 
tutes to refirain all perfons from theufe of fuch violent methods, wl 
_ even of doing themfelvesjuftice ; and much more if they have Ff 
no juftice in their claim™. So that the entry now allowed by “f 
law is a peaceable one; that forbidden is fuch as is carried on 
and maintained with force, with violence, and unufual weapons. — 
By the flatute 5 Ric. Il. ft. 1. c. 8. all forcible entries are punithed — 
with imprifonment and ranfom at the king’s will. And by the | 
feveral ftatutes of 15 Ric. If. c. 2. 8 Hen. Vic. 9. 31 Eliz, ® 
c.11, and 21 Jac. 1. c. 15.upon any forcible entry, or forcible } 
detainer after peaceable en try, into any lands or benefices of the 
church, one or more juitices of the peace; taking fufficient 
power of the county, may go to the place, and there record the 
force upon his own view, as in cafe of riots; and upon fuch © 
conviction may commit the offender to gaol, till he makes fine © 
and ranfom tothe king. And moreover the juttice or juftices 
have power to fummon a jury, to try the forcible entry or de-” 
tainer complained of: and, if the fame be found by that jury, _ 
then, befides the fine on the offender, the juftices fhall make re- - 
ftitution by the fheriff of.the poffeflion, without inquiring into — 
the merits of the title; for the force is the only thing to be 
tried, punifhed, and remedied by them: andthe fame may be 

_ done by indictment at the general feflions. But this provifion — 
does not extend to fuch as endeavour to maintain pofleffion by 
force, where they themfelves, or their anceftors, have been ins 
the peaceable enjoyment of the lands and tenements, for three 
years immediately preceding. ay 


9. Tue offence of riding or going armed, with dangerous or — 
unufual weapons, isacrime againft the public peace, by terri- 
fying the good people of the land ; and is particularly prohibited 


i by 


t See Vol. IIT. pag. 174, oc. m 1 Hawk. PC. rare 
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by the ftatute of Northampton, 2 Edw. Ill.c. 3. upon pain of 
forfeiture of the arms, and imprifonment during the .king’s 
‘pleafure: in like manner as, by the laws of Solon, every Athe- 
nian was finable who walked about the city in armour’, 


_10.SPREADING falfe news, to make difcord between theking 
and nobility, or concerning any great man of the realm, is pu- 
-nithed by common law® with fine and imprifonment ; which is 
confirmed by ftatutes Weftm. 1. 3 Edw.I.c. 34. 2 Rict IL. ft. 1. 
/¢.5.and 12 Ric. Il.c. 11. 


ii. FALsE and pretended prophecies, with intent to difturb — 
_ the peace, are equally uniawtul, and more penal; as they raife 
-enthufiaftic jealoufiesin the people, and terrify them with ima- 
ginary fears. They are therefore punifhed by our law, upon the 
fame principle that {preading of public news of any kind, with- 
@ut communicating it firft to the magiftrate, was prohibited’ by 
the antient Gauls’. Such falfe and pretended prophecies were 
punithed capitally by ftatute I Edw. VI. ceiz. which was re-. 
pealed in the reign of queen Mary. And now by the ftatute 
| 5 Eliz.c, 15s the penalty for the firft offence is a fine of tool, 
and one year’s imprifonment ; for the fecond, forfeiture of all 
pcos? and chattels, and imprifonment during life. 
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12. Bestpes actual breaches of the peace, any thing that _ 
_ tends to provoke or excite others to break it, is an offence of 
‘the fame denomination. Therefore challenges to fight, either by 
_ word or letter, or to be the bearer of fuch challenge, are punifh- — 
able by fine and imprifonment, according to the circumitances 
of the offence*. If this challenge arifes on account of any mo- 


) lL eMTrey,: 


n Pott. Antiqu. b. 3. ¢, 26. “© atque imperitos falf¥ rumoribus terreri, et 
o 2 Inft. 426. 3 Inft. 198. - ad facinus impelli, et de fummis rebus confi- 
p ** Habent legibus fanftum, fi quis quid de ‘* lium capere, cognitum eft.” Cagle de bell. 

be republica a finitimis rumore aut fama acceperit Gall. ib. 6. cap. 19. 

6° uti ad magiftratum deferat, neve cum alio q « Hawk, B.C, 335. 139 

£ communices : quod faepe homines temerarios ; 
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ah aay won at gaming, orif any aflau# or separ happen upon | 
fuch account, the offender, by ftatute 9 Ann. c. 14. fhall fore }) 
feit all his goods to the crown, and fuffer two years impri- | 
fonment. . | 


13. OF a ie very Grmilar to challenges are /bels, ha AI 
jfamofi, which, taken in their largeft and moft extenfive fenfe, | 
fignify any writings, pictures, or the like, of an immoral or | 
illegal tendency ; but, in the fenfe under which we are now te |, 
confider them, are malicious defamations of any perfon, and ef- | 
pecially a magiftrate, made public by either printing, writing, | 
fiens, or pictures, in order to provoke him to wrath, or expofle | 
him to public hatred, contempt, and ridicule’. The dire& 
tendency of thefe libels is the breach of the public peace, by. 
flirring up the objects of them to revenge, and perhaps to blood. | 
fhed. The communication of a libel to any one perfon is a 
publication in the eye of the law’: and therefore the fending 
an abufive private letter to a man is as much a libel as if it 
were openly printed, for it’ equally tends to a breach of the 
peace’. For the fame reafon it is immaterial with refpe& to ae 
effence of a libel, whether the matter of it be true or falfe”; 
fince the provocation, and not the falfity, is the thing to bel i; 
punifhed crnanyly: though, doubtlefs, the falfhood of it may 
aggravate it’s guilt, and enhance it’s punifhment. In a civilac-— 
tion, we may remember, a libel muft appear to be falfe, as well 
as fcandalous”; for, if the charge be true, the plaintiff has 
received no oi injury, and has no ground to demand a com- 
penfation for himfelf, whatever offence it may be againft the 
public peace: and therefore, upon a civil action, the truth of © 
the accufation may be pleaded in bar of the fuit. But, ina | 
criminal profecution, the tendency which all libels have to 

create animofities, and to difturb the public peace, is the fole 
confideration of thelaw. And therefore, in fuch profecutions, 

+t ah a | “them 
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r 1 Hawk. P.C. 193. Poph. 139. x Hawk. P. C..195. 
s Moor. 813.» u, Moor. 647. § Rep. 125. 11 Mod. 99. 
t 4 Brownl. s51. 32 Rep. 35. Hob, ars. w See Vol. III, pag. 125. 
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the only points to be ¢onfidered are, firft, the making or pub- 
lifhing of the book or writing; and, fecondly, whether the 
matter be criminal: and, if both thefe points are againit the 
defendant, the offence againft the public is complete. The 
punifhment of fuch libellers, for either making, repeating, 
§) printing, or publifhing the libel, is fine, and fuch corporal 
punifhment as the court in it’s difcretion fhall inflit; regard- 
ing the quantity of the offence, and the quality of the offen- 
| der*. By the law of the twelve tables at Rome, libels which 
fl) affeted the reputation of another, were made acapital offence: 
but before the reign of Auguitus, the punifhment became 
corporal only’.. Under the Emperor Valentinian" it was agaim 
made capital, not only to write, but to publifh, or even to 
omit deftroying them. Our Jaw, in this and many other re- 
{pects, correfponds rather with the middle age of Roman jurif- 
prudence, when liberty, learning, and humanity, were in their 
full vigour, than with the crucl ediéts that were eftablithed in 
: the dark and tyrannical ages of the antient decemvir?, or the 
later emperors. hak 


/) Tw this, and the other inftances which we have lately con- 
fidered, where blafphemous, immoral, treafonable, {fchifmati- 
} cal, feditious, or feandalous libels are panifhed by the Enghith 
®) law, fome with a greater, others witha lefs degree of feverity; 
} the Liberty of the pres, properly underitood, is by no means in- 
} fringed or violated. The liberty of the prefs is indeed effential 


BH) tothe nature of a free ftate: but this confifts in laying no pre 
| / vious reftraints upon publications, and not in freedom from — 

} cenfure for criminal matter when publifhed. Every freeman 
} has an undoubted right to lay what fentiments he pleafes before 
| the public: to forbid this, is to deftroy the freedom of the 
a prefs: 


x x Hawk. P. C. 196. 
Ouinetiam lex 
Poenaque lata, malo quae nollet carmine quengwant 
Deferibi :—_—wvertere modum formidine fuftis. Hor, ad Aug. 152, 
2% Cod, 9! 36. > 
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prefs: butaf he publithes what is improper, mifchievous, or 
illegal, he muft take the confequence of his own temerity. 
To fubje&t the prefs to the reftrictive power of a licenfer, as 
was formerly done, both before and fince the revolution", is to. 
fubject all freedon of fentiment to the prejudices of one man,— 
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and make him the arbitrary and infallible judge of all contro- 


verted points in learning, religion, and government. 
punith (asthe law does at prefent) any dangerous or offenfive } 
writings, which, when publifhed, fhall ona fair and impartial — 


trial, be adjudged of a pernicious tendency, is neceflary for thes 


prefervation of peace and good order, of government and reli- 


gion, the only folid foundations of civil liberty. Thus the will 
of individuals is ftill left free; the abufe only of that free will — 


is the object of legal punifhment. 


Neither is any reftraint 


hereby laid upon freedom of thought or enquiry: liberty of | 


private fentiment is ftill left; 


the diffeminating, or making — 


public, of bad fentiments, abana. of the ends of fociety,” 


is the crime which fociety corretts. 
on this fubject) may be allowed to keep poifons in his clofet,” 


but ‘not publicly to vend them ascordials. And to this we ee 


a The art of printing, foon after it’s in- 
troduftion, was looked upon fis well in 
England. as in other countries) as merely a 
matter of (tate, and fubject to the coercion 
of the crown: It was therefore regulated 
with us by the king’s proclamations, pro- 
hibitions, charters of privilege and of li- 
cence, and finally by the decrees of the 
court of ftarchamber 3 which limited the 
number of printers, and of prefles which 
each fhould employ, and prohibited new 
publications unlefs previoufly approved by 
proper licenfers. | On the demolition of this 
odicus jurifdition in 1641, the long par- 
‘Hament of Charles I, after their rupture 
with that prince, affumed the fame powers 
vas the ftarchamber exercifed with refpect to 
the licenfingof books; and in 1643, 164%, 
1649, and 1652, (Scobell. i, 44) 134 ii, 88, 


\ 


c adda 


ajo.) iffued their ordinances for that pure) 


UG, founded principally on the ftarchamber 


decree in 1637. In 1662 was paffed the ; 


ftatute 13 & 14 Car. TI. c. 33. which (with © % | 
fome few alterations) was copied ftom the — 


parliamentary ordinances, This act expired | 


c.17. and dontines till 1692. 


revive it, 
reign, (Com. Journ. 11 Feb. 
160%. 22 Oct. 1696. 9 Feb. 
1698.) yet the parliament refifted it fo” 
{trongly, that it finally expired, and the 
prefs became properly free, in 1694 and 
has ever fince fo continued, q 


in the fabfequent part of thabll 
16094. 26 Nov. 


A man (lays a fine writer 


It was them 5 | 
continued for two years longer by ftatute 
eal & M. c. 24. but, though frequent ate a 


1607- 31 Jan, | 


But to | 
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add, that the only plaufible argument heretofore ufed for re- 
}ftraining the juft freedom of the prefs, “ that it was neceflary 
J to prevent the daily abufe of it,” will entirely lofe it’s force, 
hen itis fhewn (by a feafonable exertion of the laws) that the 
Wprefs cannot be abufed to any bad purpofe, without incurring a 
te punifhment: whereas it never can be ufed to any good — 
one, when wnder the control of an infpector. So true will it be 
found, that to cenfure the licentioufnefs, is to maintain the li- 
wberty, of the prefs. : | 
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7 \FFENCES againtt eae trade, like thofe of the vie 
“J ceding claffes, are either felonious, or not felonious. 
the a fort are, 


1. OwLinG, focalled from it’s hie ufually carried on 
thenight, which isthe offence of tranfporting wool or fhe 
"out ae this kingdom, tothe detriment of it’s ftaple manufactu 
This was forbidden at common law*, and more particularly 
-ftatute 11 Edw. Ul. c. 1..when the importance of our woollen 
manufacture was firft attended to; and there are now many lat 
Rtatutes relating to this offence, the moft ufeful and principal of 
whiggere thofe enacted in the reign of queen Elizabeth, and 
fince. The ftatute 8 Eliz. c. 3. mane the. tranfportation of live 
- fheep, or embarking them on board any fhip, for the firft of 
fence forfeiture of goods, and imprifonment for a year, and that 
at the end of the year the left hand fhall be cut off in fome pub- 
‘lic market, and fhall be there nailed up in the openett place; 
and the fecond offence is felony. ~The ftatutes 12 Car. Il. c. 32. 
and 7&8 W. Ill. c. 28. make the exportation of wool, theep, 
_ or fuller’s earth, Hable to pecuniary penalties, and the forfeiture 
of the intereft of the fhip and cargo by the ee if privy; 

and 
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and confifcation of goods, and three years imprifonment to the 
matter and all the mariners. And the ftatute 4 Geo. I. c. 11. 
(amended and farther enforced by 12 Geo. Ih oc. 21. and 
19 Geo. If. c. 34-) makes it tranfportation for feven years, if 
the penalties be not paid. 

we 


« 2,.SMUGGLING, or the offence of importing goods without 
| paying the duties impofed thereon by the laws of the cuftoms 
| and excife, is an offence generally connected and carried on hand 
| in hand with the former. This is reftrained by a great variety 
of ftatutes, which inflict pecuniary penalties and feilure of the 
goods for clandeftine fmugeling; and affix the guilt of felony, 
with tranfportation for feven years, upon more open, daring, 
and avowed practices: but the laft of them, 19 Geo. Il. c. 34. 
| qs for this, purpofe 7m/far omnium ; for it makes all forcible acts 
of {muggling, carried on in defiance of the laws, or even in 
difguife to evade them, felony without benefit of clergy : enact- 
| ing, that if three or more perfons fhall affemble, with fire arms 
or other offenfive weapons, to affift in the illegal exportation or 


| importation of goods, or in refcuing the fame after feifure, or 
in re{cuine offenders in .cuftody for fach offences ; or fhall pafs 
with fuch goods in difguife ; or fhall wound, fhoot at, or affault 


| any officers of the revenuewhen in the execution of their duty ; 


| fuch perfons fhall be felons, without the benefit of clergy. As 
/ to that branch of the ftlatute, which required any perfon, char- 
_ ged upon oath as a fmugegler, under pain of death, to furrender 


himfelf upon proclamation, it feems to be expired; as the fub« 
“fequent ftatutes®, which continue the original act to the prefent 
time, do in terms continue only fo much of the faid act, as re 
lates to the punifbment of the offenders, and not to the extra- 


ordinary method of apprehending or caufing them to furrender : 
-and for offences of this pofitive fpecies, where punifhment 
i (though neceflary) is rendered fo by the laws themfelves, which 
by impofing high duties on commodities increafe the temptation 
é U 2 CQ; 


‘ 
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the penalty of death*. |) 

3. ANOTHER offence againft public trade is fraudulent danke 


ie. 


rvuptcy, which was fufficiently fpoken ofin a former volume’; 
when we thoroughly examined the nature of thefe unfortunate 
traders. I fhall therefore here barely mention over again fome | 
abufes incident to bankruptcy, wiz. the bankrupt’s neglect o 
furrendering himfelf to his creditors ; his non-conformity to 
the directions of the feveral ftatutes ; his concealing or embez 
zling his effecis to the value of 20/; and his withholding any 
books or writings with intent to defraud his creditors: all whic 
the policy of our commercial country has made capital in th 
offender ; or, felony without benefit of clergy. And indeed i 
is allowedin general, by fuch as are the moft averfe tothe in. : 
fliétion of capital punifhment, that the offence of fraudulent | 
bankruptcy, being an atrocious fpecies of the crimen falh, oughiil 
to be put upon a level with thofe of forgery and falfifying the a 
coin’. To this head we may alfo fubjoin, that by ftatute | 
32 Geo. Il. c. 28. iv is felony punifhable by tranfportation for 
feven years, if a prifoner, charged in execution for any debt un-— 
der too/, neglects or refufes on demand to difcover and deliver i 
up his effects for the benefit of his creditors. And thefe arethe 
only felonious offences againft public trade; the refidue being | 
mere mifdemefnors: as, i 


to evade them, we cannot furely be too cautious in infliding 


4. Usury, which is an unlawful contract upon theloan of ? 
money, to receive the fame again with exorbitant increafe. Of 
this alfo we had occafion to difcourfe at large in a former yo- | 
lume’. We there obferved that by ftatute 37 Hen. VIL c. oem: 
the rate of intereft was fixed at 10/. per cent. per annum: which 
the ftatute 13 Eliz. c. 8. confirms; and ordains, that all brokers | 
thallbe guilty of a praemunire that tranfac& any contraés for | 
More, and the fecurities themfelves fhall be void. The ftatute 
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a1 Jac. I. c. 17. reduced intcreft to eight per cent; and, it 
having been lowered in 1650, during the ufurpation, to fix per 
cent, the fame reduction was re-enacted after the reftoration by 
fiatute 12 Car. II. c. 13. and, laftly, the ftatute 12 Ann. ft. 2. 
‘c. 16, hasreduced it to five percent. Wherefore not only all 
- contracts for taking more are in themfelves totally void, but alfo 
the lender fhall forfeit treble the money borrowed. Alfo if any 
{crivener or broker takes more than five fhillings per cent. pro- 
-euration-money, or more than twelve-pence for making a bond, 
he thall forfeit 20/. with cofts, and fhall fuffer imprifonment 
for half a year. 
® 5. CHEATING isanother offence, more immediatly againft 
public trade ; as that cannot be carried on withouta punétilious 
regard to common honefty, and faith between man and man. 
/ Hither therefore may be referred that prodigious multitude of 
- ftatutes, which are made to prevent deceits in particular trades, 
and which are chiefly of ufe among the tradersthemfelves. For 
-‘fe cautious has the legillature been, and fo thoroughly abhors all 
| indireét prattices, that there is hardly a confiderable fraud inci- 
| dent to any branch of trade, but what is reftrained and punithed 
_ byfome particular ftatute. The offence alfo of breaking the af 
B) ye of bread, or the rules laid down by law, and particularly by 
# ftatute 31 Geo. Il. c. 29. and 3 Geo. III. c. 11. for afcertaining 
"it’s price in every gfven quantity, is reducible to this head of 
cheating : as is likewife in a peculiar manner the offence of fell- 
ing by fale weights and meafures ; the ftandard of which fell un- 
der our confideration in a former volume®. The punifhment of 
bakers breaking the affife, was antiently to ftand in the pillory, 
) by flatute 51 Hen. II. it. 6. and for brewers (by the fame act) 
§) to ftand in the tumbrel or dungcart®: which, as we learn from 
domefday book, was the punifhment for knavith brewers in the 
city of Chefter fo early as the reign of Edward the confeffor. 
** Malam cervifiam faciens, in cathedra ponebatur fterceres'.? ' But 


now 


cSt RAR STORIES A IO Be 


g See Vol. I. pag. 274, i Seld, tit, of hon, b. 2. ¢. 5. §. 3. 
h 3 Inft. arg. : 


159 | PUBLIC Boox IVJ/ 
now the general punifhment for all frauds of this kind, if indi@ed 4 | 
(as they may be) at common law, is by fine and imprifonment :_ 
though the eafier and more ufual way is by levying ona fummary 
conviction, by diftrefs and fale the forfeitures impofed by the 
feveral acts of parliament. Laftly, any deceitful practice, in co- 7 |) 
zening another by artful means, whether in. matters of trade or | 
otherwife, as by playing with falfe dice, or the like, is punifhable 
with fine, imprifonment, and pillory*. And by the ftatute 

33 Hen. VII.c. 1. and 30 Geo. Il. c. 24. if any man defraud 
another of any valuable chattels by colour of any falfe token 
counterfeit letter, or falfe pretence, or pawns or difpofes of an- 
other’s goods without the confent of the owner, he thall fuffer 
fuch punifhment by imprifonment, fine, pillory, tranfportation, 
whipping, or other corporal pain, as the court fhall direct. ‘ 


6. Tue offence of forefalling the market is alfo an offence © 
againft public trade. This, which (as well as the two following) _ 
isalfo an offence at common law!, is defcribed by ftatute 5 8c 
‘6 Edw. VI. c. 14. to-be the buying or contracting for any mer=-_ 
chandize or victual coming in the way to market; or diffluading — 


7, REGRATING is defcribed by the fame fatute to be the | 
buying of corn, or other dead victual, inany market, and {fell- 
ing it again inthe fame market, or within four miles of the — 
place. For this alfo enhances the price of the provifions, as every 


fucceflive feller muft have a fuccefiive profit. 


8. EnGrossina, by the fame flatute, is the getting into) 
one’s pofleffion, or buying up, of corn or other dead victuals, 
with intent to fell them again. This muft of courfe be inju- q 
rious to the public, by putting itinthe power of one or ae 
rich men to raife the price of provifions at their own difcretion. _ 

: And — 
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_ And the penalty for thefe three offences by this flatute (which 
is the laft that hath been made concerning them) is the forfeiture 
of the goods or their value, and two months ‘imprifonment for 
I the firit offence ; double value, and fix months imprifonment for 
the fecond; and, forthe third, the offender fhall forfeit'all his 
goods, be fet in the pillory, and imprifoned at the king’s pleafure. 
: “Among the Romans thefe offences, and other miale-practices to 
i irate the price of provifions, were punifhed by a pecuniary mulct. 
iia. Leena vigintt aureorum flatuitur adverfus eum, qui contra anno- 
erit quo annona carrior a vk 


Fi 
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| -wilege allowed by the king for the fole buying and felling, ma- 
. ‘ king, working, or ufing, of any thing whatfoever; whereby the 
© fobject in general is reftrained from that liberty of manufactu- 
“ring or trading which he had before’. Thefe had been carried 
* to an enormous height during the reign of queen Elizabeth ; 
and were heavily complained of by fir Edward Coke’, in the 
| beginning of the reign of king James the firlt: but were in 
|” great meafure remedied by ftatute 21 Jac. I. c. 3. which declares 
/ ~ fuch monopolies to be contrary to law and void; (except as to 
: ” patents, not exceeding the grant of fourteen years, to the au- 
_ thors of new inventions ;) and monopolifts are punifhed with 
| the forfeiture of treble damages and double cots, to thofe whom 
| © they attempt to difturb; and if they procure any ation, brought 
__againft them for thefe damages, to be ftayed by any extrajudicial 
H pporcet, other than of the court wherein it is brought, they incur 
© the penalties of praemuntre. Combinations.alfo among victuallers 
or artificers, to raife the price of provifions, or any commodi- 
ties, or the rate of labour, are in many cafes feverely punifhed 
by particular ftatutes; and, in general, by ftatute 2 & 3 Edw. VI. 
c. 1s. with the forfeiture of 1o/, or twenty days imprifonment, 
with an allowance of only bread and water, for the firft offence 5 

201, 


m Ff. 48 14.2 ‘9 3 Inft. 181. 
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* 9. Monopo.izs are much the fame offence in other branches . 
| Sof trade, that engroffing is in provifions: being a licence or pri- 
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2o/.or the pillory, for the fecond; and 4o/. for the third, or 
-elfe the pillory, lofs of one ear, and perpetual infamy. In the 7 
fame manner, bya conftitution of the emperor Zeno’, all mo- | 
nopolies and combinations to keep up the price of merchandize, 
provilions, or workmanthip, were prohibited upon pain of for. © 
feiture of goods and perpetual banifhment. f a 


1o. To exercife a trade in any town, without having pre-e 
vioully ferved as an apprentice for {even years", is looked upon 3 
to be detrimental to public trade, upon the fuppofed want of | 
fufficient {kill in the trader; and therefore is punithed by fta- . 

tute 5 Eliz. c. 4. with the forfeiture of forty fhillings by the © 
month. | Pa | 

11.LAsTLy, to prevent the deftru@ion of our home ma- 

nufactures, by tranfporting and feducing our artifts to fettle abroad, 7 
it is provided by ftatute 5 Geo. I. c. 27. that fach as fo entice a | 
or feduce them fhall be fined 1oo/, and be imprifoned three q 
months; and for the fecond offence fhall be fined at defcretion, — 
and be imprifoned a year: and the artificers, fo going into fo- — 
reign countries, and not returning within fix months after 
warning given them by. the Britith embaflador where they re-8 
fide, fhall be deemed aliens, and forfeit all their lands anduia 
goods, and fhall be incapable of any legacy or gift. By ftatute — 

23. Geo. II. c. 13. the feducers incur, for the firtt offence, a 
forfeiture of 500/. for each artificer contracted with to be fent. “4 
abroad, and imprifonment for twelve months; and for the fe- 
cand tooo/, and are liable to two years imprifonment: and if a 
any perfon exports any tools or utenfils ufed in the filk or wool- — 
len manufactures, he forfeits the fame and 200/, and the cap~ 
tain of the fhip (having knowlege thereof) 1oo/; and if any a 
captain of a king’s fhip, or officer of the cuftoms, knowingly 
fuffers fuch exportation, he forfeits 100/. and his employments; 
and is for ever made incapable of bearing any public office, 
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CHAPTER THE THIRTEENTH. 


Or OFFENCES acainst THe PUBLIC HEALTH, 
ano THE PUBLIC POLICE or OECONOMY. 


WHE fourth fpecies of offences, more efpecially affecting the 

commonwealth, are fuch as are againft the public health 

of the nation; a concern of the higheft importance, and for the 

prefervation of which there are in many countries fpecial ma- 
giftrates or curators appointed. 


4. Tur firft of thefe offences is a felony ; but, by the bleff- 
‘ing of providence for more than a century paft, incapable of 
‘being committed in this nation. For by ftatute’ 1 Jac. Wc. 31. 
‘itis enacted, that if any perfon infected with the plague, or 
dwelling in any infected houfe, be commanded by the mayor or 
‘conftable, or other head officer of his town or vill, to keep his 
~houfe, and fhall venture to difobey it; he may‘be inforced, by 
the watchmen appointed on fuch melancholy occafions, to obey 
fuch neceflary command: and, if any hurt enfue by fuch inforce- | 
| ment, the watchmen are thereby indemnified. And farther, if 
- fuch perfon fo commanded to confine himfelf goes abroad, and. 


converfes in company, if he has no plague fore upon him, he 


{hall be punifhed as a vagabond by whipping, and be bound to 
his good behaviour: but, if he has any infe¢étious fore upon him 
uncured, he then fhall be guilty of felony. By the ftatute 
26 Geo. Il.c. 6. (explained and amended by 29 Geo. IJ. c. 8.) 
the method of performing quarentine, or forty days probation, 

VoL. [Vee x WwW - by 
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by fhips coming from infected countries, is put in a much more 
regular and effectual order than formerly ; and matters of thips, | 
coming from infected places and difobeying the directions there 
given, or having the plague on board and concealing it, are} 
guilty of felony without benefit of clergy. The fame penalty }) 
alfo attends perfons efcaping from the /azerets, or places wherein} 
quarentine is to be performed ; and officers and watchmen ne-| 


‘ 


gleétin 2 their duty ; and perfons conveying goods or letters from } 
fhips performing quarentine. La i Bal 


| 
t 
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2, 4 sEconpD, but much inferior, fpecies of offence againft, | 
public health 4s the felling of unwholefome provifions. To prevent |, 
which the ftlatute 51 Hen. Ill. ft. 6. and the ordinance for ba- | 
kers, c. 7. prohibit the fale of corrupted: wine, contagious or 
unwholefome flefh, or fleth that is bought of a Jew ; under pain. 


of amercement for the firft offence, pillory for the fecond, fine 


f 


and imprifonment forthe third, and abjuration of the town for | 
the fourth. And by the ftatute 12 Car. Il. c. 2s. §. 11. any | 
brewing or adulteration of wine is punifhed with the forfeiture | 
of 1oo/, if done by the wholefale merchant; and 4o/, -if done 
-by the vintner orretale trader. Thefe are all the offences, which 


' may properly be faid to refpeét the public health. 


j 
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V. Tue laft fpecies of offences which efpecially affect the 
commonwealth are thofe againft the public police and oeconomy. | 
By the public police and oeconomy I mean the due regulation 
and domeftic order of the kingdom: whereby the individuals of 
the ftate, like members of a well governed family, are bound to. 
conform their general behaviour to the rules of propriety, good , 
neighbourhood, and good manners; and to be decent, induf . 


trious, and inoffenfive in their refpective ftations. This head of 
offences muft therefore be very mifcellaneous, as it comprizes | 
all fuch crimes as efpecially affect public fociety, and are not. 
comprehended under any of the four preceding {pecies. Thefe 


amount, fome ofthem to felony, and others to mifdemefnors_ 


only. Among the former are, 
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4. Tus offence of clandefline marriages : for by the ftatute 


: i Il. c. 33. 1. To folemnize marriage in any other place 


b efidés a church, or public chapel wherein banns have been ufu- 
ally publithed, except by licence from the archbifhop ;-——and, 
2. To folemnize marriage in fuch church or chapel without due 
publication of banns, or licence obtained from a proper autho- 
rity3— —do both of them not only render the marriage void, 
‘but fubjeét the perfon folemnizing it to felony, punithed by 
‘tranfportation for fourteen years: as, by three former ftatutes"*, 
he and his affiftants were fubjeét to a pecuniary forfeiture of 
joo/, 3. To make a falfe entry in amarriage regifter; to alter 


I) it when made; to forge, or counterfeit, fuch entry, or a mar- - 


‘riage licence, or aid and abet fuch forgery ; to utter the fame 
‘ag true; knowing it to be counterfeit; or todeftroy or procure 
‘the deftrudtion of any regifter, in order to vacate any marriage, 
‘or fubject any perfon to the penalties of this act; all thefe of- 
“fences, knowingly and wilfully committed, fubject the party te 


the guilt of felony, without benefit of clergy. 


oe. : : : 
»o, AnoTHER felonious offence, with regard to this holy ef- 


ii tate of matrimony, is what our law corruptly calls bigamy ; which 
» properly fignifies being twice married, but with us is ufed as fy- 
| nonymous to polygamy, or having a plurality of wives at once. 
Such fecond marriage, living the former hufband or wife, is fim- 
_ ply void, and a mere nullity, by the ecclefiaftical law of England: 
and yet the legiflature has thought it juft to make it felony, by 
-_yeafon of it’s being fo great aviolation of the public oeconomy and 
decency of a well ordered ftate. For polygamy can never be en- 


- dured under any rational civil eftablifhment, whatever {pecious 


reafons may be urged for it by the eaftern nations, the fallaciouf- 
nefs of which has been fully proved by many fentible writers : 
but in northern countries the very nature of the climate feems 
to reclaim againft it ; it never having obtained in this part of the 
bie ’ W 2 world, 
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world, even from the time of our German anceftors; who, as 
Tacitus informs us*, ° prope foli barbarorum Jingulis uxoribus 
«* contenti funt.’ tis therefore punifhed by the laws both of 
antient and modern Sweden with death’. And with usin En: 
land it is enacted by ftatute 1 Jac. I. c. 11. that if any perfor 
being married, do atter wards marry again, the former hufban 
or wife being alive, itis felony; but within the benefit of clerg 
The firft wife in this cafe fhall not be admitted as an eviden 
again{t her hufband, becaufe fhe is the true wife; but the fe- 
Be may, for fhe is indeed no wife at all‘; and fo, vice vere 
of a fecond hufband. This act makes an exception to five cafe 
in which fuch fecond marriage, though in the three firft it” 
void,is yetnofelony. 1, Where either party hath been cont 
nually abroad tor feven years, whether the party in England hat 
notice of the other’s being living or no. 2. Where either of th 
parties hath been abfent from the other feven years within th 
kingdom, and the remaining party hath had no notice of the 
other’s being alive within that time. 3. Where there is a di- 
vorce or feparation @ menja et thoro by fentence in the ecclefiafe 
tical court. 4. Where the frit marriage is declared abfolutely _ 
void by any fuch fentence, and the parties loofed a vinculo. Or, 
5. Where either of the parties was under the age of confent at 
the time of the firft marriage: for, in iuch cafe the frft mar=) 
riage was voidable by the difagreement of either party, which _ 
this fecond marriage very clearly amounts to. But, if at the 
age of confent the parties had agreed to the marriage, which — 
completes the contract, and is indeed the real marriage; and | 
afterwards one of them fhould marry again; 1 fhould appre- 
hend that fuch fecond marriage would be within the reafon ang 
penalties of the acEsnee 


Ay 
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2. A THIRD {pecies a felony againft the good order andj 
oeconomy of the kingdom, is by idle /oldiers and mariners wan= 
dering about the realm, or perfons pretending fo to be, and . 

abufing — 
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} abufing the name of that honourable profeflion’. Such a one, 
} not having a teftimonial or pals from a juftice of the peace, li- 3 
} miting the time of his paflage; or exceeding the time limited 
for fourteen days, unlefs he falls fick ; or forging fuch teftimo- 
} nial; is by ftatute 39 Eliz. c. 17. made guilty of felony, with- 
} out benefit of clergy. This fanguinary law, though in practice 
defervedly antiquated, ftill remains a difgrace to our ftatute- 
book: yet attended with this mitigation, that the offender may 
pe delivered, if any honcft freeholder or other perfon of fub- 
| fiance will take him into his fervice, and he abides in the fame 
for one year; unlefs licenced to depart by his employer, whoin 
fuch cafe thall forteit ten pounds. 


a 4 OUTLANDISH perfons calling themfelves Egyptians, ox 
gypfies are another object of the feverity of fome of our unre- 
pealed ftatutes. Thefe are a ftrange kind of commonwealth 
among themfelvegof wandering impoftersand jugglers, whomade 
_ their firft appearance in Germany about the beginning of the fix- 
) teenth century, and have fince fpread themfelves all over Europe. 
| Munfter, it is true*, who has followed and relied upon by Spel- 
- man®, fixes the time of their firft appearance to the year 1417; 
_ but, as he owns, that the firft whom he ever faw were in 1524, 
- itis probably an error of the prefs for 1517; efpecially as other 
_ hiftorians’ informs us, that when fultan Selim conquered Egypt, 
anthe year 1517, feveral of the natives refufed to fubmit to the 
‘Turkith yoke ; but, being at length {ubdued and banifhed, they 
ii agreed to difperfe in {mall parties all over the world, where their 
0) fuppofed fkill in the black art gave them an univerfal reception, 

} inthat age of faperftition and credulity. In the compafs of a 
very few years they gained fuch a number of idle profelytes, 
_ (who imitated their language and complexion, and betook them- 

felve$ to the fame arts of chiromancy, begging and pilfering) 
§) that they became troublefome and even formidable to moft of 
ii | the 
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the ftates of Europe. Hence they were expelled from’ France 


in the year 1560, and from Spain in 1591'. And the gover 
ment in England took the alarm much earlier: for in 1530, they 


are defcribed by ftatute 22 Hen. VIII. c. 10. -as “ outlandifh © 
« people, calling themfelves Egyptians, ufing no craft nor feat 


ce 
«¢ fhire to fhire and place to place in great company, and ufeé 
D great, fubtil, and crafty means to deceive the people; bearing 


tn | 
¢‘ theminhand, that they by palmeftry could tell men’s and _ 


« women’s fortunes; and fo many times by craft and fubtilty } 
« have deceived the people of their money, and alfo have com- _ 


© mitted many heinous felonies and robberies.” Wherefore they 


are directed to avoid the realm, and not to return under pain of | 


we 


imprifonment, and forfeiture of their goods and chattels ; and 
upon their trials for any felony which they may have committed, 
they fhall not be entitled toa jury de medietate ee And af- 
terwards, it is enacted by ftatutes 1 & 2 Ph®& M. c. 4. and 

x Eliz. c. 20. that if any fuch perfons fhall be imported into 
this kingdom, the importer fhall forfeit 4o/. And if the Egyp- 
tians themfelves remain one month in this kingdom; or if any 
perfon, being fourteen years. old, (whether natural born fubject | 
or ftranger) which hath been feen or found in the fellowfhip © 
_of fuch Egyptians, or which hath difguifed him or herfelf like 
them, fhall remain in the fame one month, at one or feveral 
times ; it 1s Sains without benefit of seryye: : and fir Matthew 
Hale informs us‘, that at one Suffolk aflifes no lefs than thir- 
teen gypfies were executed upon thefe ftatutes, a few years be- 
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forethereftoration. But, tothe honour of our national huma- CY 


nity, there are noinftances more modern than this, of carrying: ie 


thefe laws into practice. 


sg. Todefcend next to offences, whofe punifhment is fhort 
of death. Common nufances,are a {pecies of offences again{t the © 


public order and oeconomical regimen of the ftate; being either 
the 


¥ 
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ithe doing of a thing to. the annoyance of all the king’s fubjects, 
i or the neglecting to do a thing which the common good re- 
} quires'. The nature of common nufances, and their diftinction 
from private nufances, were explained in the preceding vo- 
lume”; when we confidered more particularly the nature of the 
private fort, asa civil injury to individuals. ‘I fhall here only 


| remind the fludent, that common nulances are fuch inconvenient 
or troublefome offences, as annoy the whole community in ge- 
B) neral, and not merely fome particular perfon; and therefore are 
} indiétable only, and not actionable; as it would be unreafon- 
able to multiply fuits, by giving every man afeparate right of 
action, for what damnifies him in common only with the reft 
‘of his fellow-fubje€ts. Of this nature are, 1. Annoyances in 
highways, bridges, and public rivers, by rendering the fame in- 
9 ‘convenient ‘or’ dangerous to pals: either pofitively, by actual 
§] obftructions ; or negatively, by want of reparations. For both 
] of thefe, the perfon fo obftruding, or fuch individuals asare 
i bound to repair and cleanfe them, or, (in default of thefe laft) 
the parifh at large, may be indicted, diftreined to repair and 
}] amend them, and in fome cates fined. And a prefentment 
} thereof by ajudge of affife, dc. ora juftice of the peace, fhall 
| be in all refpects equivalent to an indictment". Where there is 
an houfeerected,oran inclofure made, upon any part of the king’s 
B} demefnes, or of an highway, or common ftreet, or public water, 
- orfuch like public things, it is properly called a purpreflure®. 
| 2. All thofe kinds of nufances (fuch as offenfive trades and 
manufactures) which when injurious to a private man. are ac- 
| tionable, are, when detrimental to the public, punifhable by 
public profecution, and fubject to fine according to the quantity 
} of the mifdemefnor: and particularly the keeping of hogs in 
“any city or market town is indictable as a public nufance®. 
3. All diforderly inns or ale-houfes, bawdy-boufes, gaming-houfes 
- ftage-plays unlicenced, booths and flages for rope-dancers, mount- 
a7 Sat ebanks, 


i & 


zz ‘11 Hawk. P. C. 197. - * o Co. Litt. 277. from the French. powr- 
A fe mm Vol, III. pag. 216. pris, an inclofure, 
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ebanks, and the like, are public nufances, and may upon indigs. 

ment be fupprefled and fined‘. Inns, in particular, being in< 
tended for the lodging and receipt of travellers, may be india | 
ed, fupprefled, and the inn-keepers fined, if they refufe to en- 
tertain a traveller without a very fufficient caufe : for thus’ to | 
frufirate the end of their inftitution is held to be diforderly be- 


haviour’. Thus too the hofpitable laws of Norway punith, in: | 
the fevereft degree, fuch inn-keepers as refufe to furnifh accom- 
modations at a juft and reafonable price’. 4. By ftatute 10 & | 
rr W. IU. c. 17. all lotteries are declared to be public nufances, } 
and all grants, patents, or licences for the fame to be contrary | 
tolaw. 5. Cottages are held to be common nufances, if erected 
fingly on the watte, being harbours for thieves and other idle 
and defolute perfons. Therefore it is enacted by ftatute 31 Eliz, ‘} 
c.7. that no perfon fhall erect a cottage, unlefs he lays to it | 
four acres of freehold land of inheritance to be occupied there- | 
with, on pain to forfeit to the king 10/. for it’s erection, and} : 
4OSe per month for it’s continuance; and no owner or otcu- 
_ pier of a cottage fhall fuffer any inmates therein, or more fami-— ' 
lies than one to inhabit there, on pain to forfeit 10s. per month 
tothe lord of the leet. This feems, upon our prefent more | 
enlarged notions, a hard and impolitic law; depriving the peo- | 
ple of houfes to dwell in, and confequently preventing the pore 
puloufnefs of towns and parifhes: which, though it is gene-) 
rally endeavoured to be guarded againft, through a fatal rural 
policy, (being fometimes, when the poor are ill-managed, an— 
intolerable hardfhip) yet, taken in a national view, and on a | 
fuppofition of proper induftry and good parochial government, | 
is a very great advantage to any kingdom. But indeed this, like | 
moft other rigid or inconvenient laws, is rarely put in execution. | 
6. The making and felling of fireworks and /quibs, or throwing | 
them about in any ftreet, is, on account of the danger that may © | 
entucg H 
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enfue to any thatched or timber buildings, declared to be a 
common nufance, by ftatute 9 & 10 W. I. c. 7. and therefore 
is punifhable by fine. 7. Eaves-droppers, or fuch as liften under 
“walls or windows, or the eaves of a houfe, to hearken after di!- 
courfe, and thereupon to frame flanderous and mifchievous tales, 
are a common nufance and prefentable at the court-lect’: or are 
indictable at the feflions, and punifhable by fine and finding 
| fareties for the good behaviour’. 8. Laftly, a common fold, com- 
munis rixatrix, (for our law-latin confines it to the feminine 
gender) isa public nufance to her neighbourhood. For which 
eae fhe may be indicted’; and, if convicted, thall” be fen 
1 tenced to be placed in a certain engine of correction called the 
} trebucket, caftigatory, or cucking ftool, which in the Saxon lan- 
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iF guage fignifies the {colding ftool; though now it is frequently 


_ corrupted into ducking ftool, becaufe the refidue of the judgment 
js,that, when fheis fo placed therein, fhe fhall be plunged in 
“the water for her punifhment*. ii: 
Be 6. IpLENESSin any perfon whatfoever is alfoa high offence 
_ againft the public oeconomy. In China it is a maxim, that if there 
_ be a man who does not work, ora woman that is idle, in the 
- empire, fomebody mutt fuffer cold or hunger: the produce of the 
~ lands not being more than fufficient, with culture, to maintain 
_ the inhabitants; and therefore, though the idle perfon may 
- fhift off the want from himfelf, yet it muft in the end fall fome- 
where. The court alfo of Areopagus at Athens punithed idle- 
 nefs, and exerted a right of examining every citizen in what 
- manner he fpent his time ; the intention of which was’, that the 
- Athenians, knowing they were to give an account of their oc- 
- cupations, fhould follow only fuch as were laudable, and that 
there might be no room left for fuch as lived by unlawful arts.’ 
“The civil law expelled all turdy vagrants from the city’: anc, 
Vor. IV. K 7 


pial 
: * 
_s Kitch. of courts. 20, + x 3 Inf.219. 7 r we 
t Ibid. 1 Hawk. P.C.132 0 y ValerMaxim, J.iavt. G50" 
u 6 Mod. 213. Zz INsv, 80, C. S cs delat 
w « Hawk. P. C. 198, 200. : 


/ 


4 


170 Pusptiic : Bees Vv. A 


in our own law, all idle perfons or vagabonds, whom our otic 


ftatutes defcribe to be “ fuch as wake ou the night, and fleepo 

** the day, and haunt cuftomable taverns, and ale-houfes, an 

<¢ routs about ; and no man wot from whence they come, 0 

«‘ whither they go;’’ or fuch as are moft particularly defcribe 

by fiatute 17 Geo. I. c. 5. and divided into three claffes, zdle 
and di iforderly perfons, rogues. and. vagabonds, and incorrigibl 
rogues ; all thefe. are offenders againtt the good order, and 
bleniibes: inthe government of any kingdom. They are there- 
foreall punifhed, by the ftatute laft-mentioned ; thatis to fay 
idle and diforderly perfons with one month’s AS ic oo in 
the houfe of correétion ; rogues and vagabonds with whipping 
and imprifonment not batcedias fix months; and incorrigible 
rogues with the like difcipline ube confinement, not exceeding 
two years: the breach and efcape from which confinement in 
one of an inferior clafs, ranks him among incorrigible rogues ; 


and in a rogue (before incorrigible) makes him a felon, and 


} 


e 
has 


liable to be tranfported for feven years. Perfons harbouring © 


vagrants are. liable toa fine of forty thillings, and to pay all 
expenfes brought upon the parifh thereby; in the fame manner 
as, by our antient laws, whoever harboured any ftranger for 
more than two nights, was anfwerable to the public ae any. 
CHEE that fuch his inmate might commit*. " 


iN 


4, UNDER the herent public oeconomy may alfo be pro- : 


perly ranked all fumptuary laws againft /uxury, and extravagant 
expencesin drefs, diet, -and the lies concerning the general 
utility of which toa ftate, there is much controverty among the 
political writers. Baron Montefquieu laysit down®, that luxury 
1S neceflary 1 in monarchies, as in France; but ruinous to demo- 
cracies, as in Holland. ‘With regard therefore to England 
whole government is compounded OE both {pecies, it may ftill 
be a dubious queftion, how far private luxury is a public evil ; 
and, as fuch, cognizable by publiclaws. Andindeed our legif- 
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J lators have feveral times changed their fentiments as to this 
|) point : for formerly there were a multitude of penal laws exiit- 
ing, to reftrain excefs in apparel’; chiefly made in the reigns of 
Edward the third, Edward the fourth, and Henry the eighth, 
againft piked thoes, fhort doublets, and long coats ; all of which 
_ were repealed by ftatute 1 Jac. I.c. 25. But, as to excefg in diet, 
there Rill remains one antient ftatute unrepealed, ro Edw. Il. 
| &. 3. which ordains that no man fhall be ferved, at dinner or 
‘fapper, with more than two courfes; except upon fome great 
_ holydays there {pecified, in which he may be ferved with three. 


8. Next to that of luxury, naturally follows the offence of 
gaming, which is generally introduced to fupply or retrieve the 
expenfes occafioned by the former: it being a kind of tacit con- 
feflion, that the company engaged therein do, in general, exceed 
the bounds of their refpective fortunes; and therefore they caft 
lots to determine upon whom the ruin fhall at prefent fall, that 
the reft may be faved alittle longer, But, taken in any light, 
| it isan offence of the moft alarming nature; tending by necei- 
| fary confequence to promote public idlenets, theft, and debau- 
| chery among thofe of a lower clafs: and among perfons of a 
fuperior rank, it hath frequently been attended with the fudden 
' -yuin and defoliation of antient and opulent families, an abandoned 
| proftitution of every principle of honour and virtue, and too often 
hath ended in felf-murder. To reftrain this pernicious vice among 
the inferior fort of people; the Ratute 33 Hen. VIE. c. 9. was 
made; which prohibits to all but gentlemen the games of tennis, 
tables, cards, dice, bowls, and other unlawful diverfions there 
fpecified’, unlefs in the time of chriftmas, under pecuniary pains 
and imprifonment. And the fame law, and alfo the ftatute 
30 Geo. Il.c. 24. inflict pecuniary penalties, as well upon the 
mafler of any public houfe wherein fervants are permitted to 
game, as upon the fervants themfelves who are found to be ga- 
ming there. But this is not the principal ground of modern 
| X 2 com- 
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complaint : it is the gaming in high life, that demands the at= 
tention of the magiftrate; a paflion to which every valuable 
coniideration is made a facrifice, and which we feem to have ins | 
herited from our anceitors the antient Germans; whom Tacitus® 
defcribes to have been bewitched with the fpirit of play toa moft. |, 
exorbitant degree. ‘* They addict themfelves, fays he, to dice, | 
‘* (which is wonderful) when fober, and asa ferious employ- 

** ment ; with fuch a mad defire of winning or lofing, that, when 
“* ftript of every thing elfe, they will flake at laft their liberty, 
*¢ and their very felves. The lofer goes intoa voluntary flavery, } 
‘« and, though younger and ftronger than his antagonift, fuffers 
“© himfelf to be bound and fold. And this perfeverance in fo bad 
. ** a caufe they call the point of honour: ea eff in re prava per- 
“ vicacia ipf jidem vocant.”?> One would almoft be tempted to 
think Tacitus was defcribing a modern Englifhman. When men 

are thus intoxicated with fo frantic a fpirit, laws will be of little — 
avail: becaufe the fame falfe fenfe of honour, that prompts 
man to facrifice himfelf, will deter him from appealing to t 
magiftrate. Yetitis proper that laws fhould be, and be know 
publicly, that gentlemen may learn what penalties they wilful 
incur, and what a confidence they repofe in fharpers; who, 
fuccefsful in play, are certain to be paid with honour, “Ory 
anfuccefsful, have it in their power to he ftill greater gainers by 
informing. For by ftatute 16 Car. ll. c. 7. if any perfon by 
playing or betting thall lofe more than 1oo/. at one time, he | 
_ thall not be compellable to pay the fame ; and the winner fhall _ 
forfeit treble the value, one moiety to the king, the other to the | 
informer. The ftatute 9 Ann. c. 14, enaéts, that all bonds and 
other fecurities, given for money won at play, or money lent at ) 
the time to play withal, fhall be utterly void: that all mort- 


a | 
gages and incumbrances of lands, made wpon the fame confide. 
ration, fhall be and enure to the ufe of the heir of the mort- 
-gagor: that, if any perfon at one time lofes ro/. at play, he 
gnay fue the winner, and recover it back by action of debt at law 35 
and, in cafe the lofer does not, any other perfon may fue the win- 
ner 
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ner for treble the fum fo loft; and the Bie in either cafe may 
examinethe -defendant himfelf upon oath: and that in any of 
thefe fuits no privilege of parliament fhall be allowed. The 
ftatute farther enacts, that if any perfon cheats at play, and at 


} one time wins more than 1o/. or any valuable thing, he may be 

‘indiéted thereupon, and fhall forfeit five times the value, fhall be 
) deemed infamous, and fuffer fuch corporal punifhment as in cafe 
} of wilful perjury. By feveral ftatutes of the reign of king 


George II’, all private lotteries by tickets, cards, or dice, (and 


_ particularly the games of faro, baflet, ace of hearts, hazard, 


paflage, rolly polly, and all other games with dice, except bag- 
gammon) are prohibited under a penalty of 20o/. for him that 


‘fhall erect fuch lotteries, and so/, a time for the players. Public 
lotteries, unlefs by authority of parliament, and all manner of 
i ingenious devices, under the denomination of fales or otherwife, 


which in the end are aoc to lotteries, were before prohi- 
bited by a great variety of flatutes ° under heavy pecuniary pe- 
nalties. But particular defcriptions will ever be lame and defi- 


- cient, unlefs all games of mere chance are at once prohibited ; 
_ the inventions of fharpers being {wifter than the punifhment of 
| the law, which only hunts them from one device to another. 


The flatute 12 Geo. Il. c. 19. to prevent the multiplicity ‘of 


 horfe races, another fund of gaming, directs that no plates or 
| matches under 50/, value fhall be run, upon penalty of 200/. 
_ tobe paid by the owner of each horfe running, and 1oo/. by 


fuch as advertife the plate. By ftatute 18 Geo. Il. c. 34. the 
ftatute 9 Ann. is farther enforced, and fome deficiencies fup- 
plied : the forfeitures of that act’ may now be recovered in a 
court of equity ; and, moreover, if any man be convicted upon _ 
information or indictment of winning or lofing at any fitting 


_ yzol, or 20/. within twenty four hours, he fhall forfcit five times 


38 Geo. II. c. 34, 


_ thefum. Thus careful has the legiflature been to prevent this 
peirativerice which may iy that our laws againtt gaming 


are 
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are not fo deficient, as ourfelves and our magiftrates in putting 
thofe laws in execution. At 


9g. LAsTLy, there is another offence, fo conftituted by a vas 
riety of acts of parliament, which are fo numerous and fo con- 
fufed, and the crime itfelf of fo queftionable a nature, that I / 
fhall not detain the reader with many obfervations thereupon. | 
And yet it is an offence which the fportfmen of England feem |}, 
tothink of the higheft importance 3 anda matter, perhaps the 
only one, of general and national concern: affociations having ! 
been formed all over the kingdom to prevent it’s deftrutive pro= | 
grefs. I mean the offence of deftroying fuch beafts and fowls, 
as are ranked under the denomination of game : which, we may |, 
remember, was formerly obferved", (upon the old principles of | 
the foreft law) to bea trefpafs and offence in all perfons alike, | 
who have not authority from the crown to kill game (which is” | 
royal property) by the grant of either a free warren, or at leaft | 
a manor of their own. But the laws, called the game laws, | 
have alfo inflicted additional punifhments (chiefly pecuniary) on | 
perfons guilty of this general offence, unlefs they be people of | 
fuch rank or fortune as is therein particularly f{pecified. All pers 
fons therefore, of what property or diftinétion foever, that kill 
game outof their own. territories, or even upon their own ef- 
tates, without the king’s licence exprefled by the grant of a | 
franchife, are guilty of the firft original offence, of encroaching 
on the royal prerogative. And thofe indigent perfons who do | 
fo, without having fuch rank or fortune as is generally called a | 
qualification, are guilty not only of the original offence, but of | 
the aggravations alfo, created by the ftatutes for preferving the 
game: which aggravations are fo feverely punifhed, and thofe 
punifhments fo implacably inflicted, that the offence againft the 
king is feldom thought of, provided the miferable delinquent _ 
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can make his peace with the lord of the manor. This offence, 
thus aggravated, I have ranked under the prefent head, becaufe © 
the only rational footing, upon which we can confider it as a_ 
: crime, 
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crime, is, that in low andindigent perfons it promotes idlenefs, 
and takes them away from their proper employments and call- 
ings; whichis an offence againtt the public police and occo- 
nomy of the commonwealth. 


Tue ftatutes for preferving the game are many and various, 
and not a little obfcure and intricate; it being remarked’, that 
in one ftatute only, ® Ann. c. 14. there is falfe grammar in no 
fewer than fix places, befides other miftakes: the occafion of 
which, or what denomination of perfons were probably the 
penners of thefe ftatutes, I fhall not at prefent enquire. It is in | 
general fufficient to obferve, that the qualifications for killing 
game, as they are ufually called, or more properly the exemptions 
from the penalties inflicted by the ftatute law, are, 1. The having 
afreehold eftate of tool. per annum; there being fifty times the 
property required te enable a man to kill a partridge, as to vote 
fora knight of the thire: 2. A leafchold for ninety nine years 
of 150/. per annum: 3. Being the fon and heir apparent of an 
efquire (a very loofe and vague defcription) or perfon of fuperior 
‘degree: 4. Being the owner, or keeper, of a foreft, park, 
chafe or warren. For unqualified perfons tranfgrefling thefe 
laws, by killing game, keeping engines for that purpofe, or even 
having game in their cuftody, or for perfons (however qualified) 
that kill game, or have it in poffleflion, at unfeafonable times of 


} the year, there are various penalties affigned, corporal and pe- 
) cuniary, by different ftatutes"; on any of which, but only on 
) one at a time, the juftices may convict in afummary way, or 
§) profecutions may be carried on at the affifes. And, laftly, by 
B) ftatute 28 Geo. Il. c. 12. no perfon, however qualified to é7//, 


®) may make merchandize of this valuable privilege, by /elling or 


| expofing to fale any game, on pain of like forfeiture as if he 


had no qualification. 
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crimes and mifdemefnors as are more in ederal ye ine 
to God and his holy religion ; fecondly, fuch as violate or trant& 
grefs thelaw of nations; thirdly, fuch as more efpecially affe& 
the king, the father and reprefentative of his people; fourthh 
fuch as more directly infringe the rights of the public or com- 
-monwealth, taken in it’s collective capacity; and are now laftl 
to take into confideration thofe which in a more peculiar mann 
affect and injure individuals or private fubjects. 


WERE thefe injuries. indeed confined to individuals only, and 
did they affect none but their immediate objects, they would fall 
abfolutely under the notion of private wrongs; for which a fa- 
tisfaction would be due only tothe party injured : the. manner 
of obtaining which was the fubject of our enquiries in the pre- 
_ ceding volume. But the wrongs, which we are now to treat of, 
are of amuch more extenfive confequence; 1. Becaufe it is im- 
poflible they can be committed without a violation of the law 
of nature; of the*moral as well as political rules of right 
2. Becaufe they include in them almoft always a breach 
ae public peace: 3. Beant. by their example and evil ter 
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ciety. ‘tnd thefe accounts it is, that, befides the private fatis- 
faction due and given in many cafes to the individual, by action 
forthe private wrong,the government alfo calls upon the offender 
to fubmit to public *pnaifhmient for the’ public.crime. And the 
profecution of thefe offences 1s always at the fuit and in the name 
of the king, in whom by the texture of our conftitution the 
yus gladi:, or cxecutory power of the law, entirely refides. Thus ’ 
too, in the old Gothic conftitution, there was a threefold punith- 
raent inflicted on all delinquents : : firft, for the private wrong to 
the partyinjured ; fecondly, for the offence againft the king by 
difobedience to the laws; and thirdly, for the crime againit the 
public by their evil example*, Of which we may trace the 
eroundwork in what Tacitus tells us of his Germans? ; that, 
whenever offenders were fined, “* pars muldtae regi, vel civitat:, 
pars ipfi qui vindicatur vel propinquis ejus, exfolvitur.” 


b /Tsese crimes and mifdemefnors againft private fubjects are 


principally of three kinds; againft cher perjons, their habita- 
| fons, and their property. 


Or crimes injurious to the perfons of Savaee fubje&ts, the 
| ‘moft principal and important is the offence of taking away that 
| life, which is the immediate gift of the great creator ; and 
of which therefore no man can be entitled to deprive himfelf 
ora another, but in fome manner either expreisly commanded in, 
OL evidently deducible from, thofelaws which the creator has 
ce us; the divine laws, l mean, of either nature or revela- 
‘a> ~The fubject therefore of the prefent chapter will be, the 
offence of homicide or deftroying the life of man, in it’s feveral . 
| ftages of guilt, arifing from the particular circumftances of mi- © 
/ tigation or SUTTON which attend it. 


Now a owatejcs or the killing of any human creature, is of 
three kinds ; juftifiable, excufable, and felonious. The firft has 
no fhare of guilt at all; the fecond very little; but the third is 
as Vou. TV eee ve is ae the 
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the higheft crime againft the law of nature, that man is capable 
of committing. i . 


I. JustirrapwLe homicide is of divers kinds. 


1.SvucH as is owing to fome unavoidable necefity, withou 
any will, intention, or deaee and without any inadvertence or 
negligence, in the party Tyas and therefore without any fha 
dow of blame. As, forinfance, by virtue of fuch an. office as) 
obliges one, inthe execution of public juftice, to put a male 
factor to death, who hath forfeited his life by the laws and ver 
di& ofhis country. This is an act of neceflity, and even o 
civil duty ; and therefore not only juftifiable, but commenda 
where the law requires it. But the law mutt require it, other 
wife itis not juftifiable: therefore wantonly to kill the greate 
of malefactors, a felon or a traitor, attainted or outlawed, deli 
berately, uncompelled, and extrajudicially, is murder*. Fora 
Bradton ¢ very jultly obferves, * sud homicidium fi fit ex livor 
«© ve] delectatione effundendi humanum fanguinem, licet ufte occidatur 
<< iffe tamen occifor peccat mortaliter, propter intentionem corrups 
<< tam? ~ And farther, if judgment of death be given by a judge! | 


not authorized by lawful commiffion, and execution is done ac 


cordingly, the judge is guilty of murder®. .And upon this ace | 
count fir Matthew Hale himfelf, though he accepted the place) 


of a judge of the common pleas under Cromwell’s governmen 


(fince it is neceflary to decide the. difputes of civil property i 
the worft of times) yet declined to fit on the crown fide a 
the aflifes, and try os having very ftrong objection 
tothe legality of the ufurper’s commiflion’: a diftinétion Pere 
haps rather too refined ; fince the punifhment of crimes is ate 
leaft as neceflary to feces as maintaining the boundaries of 
property. Alfo fuch judgment, when legal, muft be executed 
by the proper officer, or his appointed Hague ; for no one elfe 


is required by law to do it, which requifition it 1s, that juftifies 
the ! 
c x Hal. P. C. 497. e x Hawk. P. C. 70. I Hal. P. C. a7 1 
d fol. 120. £ Burnet in his life. 7 
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\the homicide. If another perfon doth it of his own head, itis 
Nield ta be murder’: even though it be the judge himfelf”. ft 
I mutt farther be executed, fervato juris ordine ; it mult purfue the 
fentence of the court. If an officer beheads one who is adjudged 
to be hanged, or vife verfa, it is murder': for he is merely mi- 
nifterial, and therefore only juftified when he acts under the 
authority and compulfion of the law; but, if a fheriff changes 
‘one kind of death for another, he then acts by his own autho- 
rity, which extends not to the commiflion of homicide : and, 
befides, this licence might occafion a very grofs abufe of his 
power. The king indeed may remit part of a fentence; as, in 
the cafe of treafon, all but the beheading: but this is no change 
no introduction of a new punifhment ; and in the cafe of felony 
where the judgment is. fo be hanged, the king (it hath been faid) 
cannot legally order evena peer to be beheaded*. But this doc- 
trine will be more fully confidered in a fubfequent chapter. 


- Acatn: in fome cafes homicide is juftifiable, rather. by the 
permiffion, than by the abfolute command of the law: either for 
the advancement of public suffice, which without fuch indemnifi- 
cation would never be carried on with proper vigour; or, in fuch 
inftances where it is committed for the prevention of fome atro- 
‘cious crime, which cannot otherwife be avoided. 


2.Homreipes, committed for the advancement of public ju/- 

| tice, are; 1. Where an oflicer, in the execution of his office, 
either in a civil or. criminal cafe, kills a perfon that aflaults and 
hepa ‘him!. 2. If an officer, or any private perfon, attempts 
‘to take a man charged with felony, and is refifted ; and, in the 
‘endeavour to take him, kills him®. This is of a piece with 
the old Gothic conftitutions, which (Stiernhook informs us”) 
© furem, fi aliter capi non poffet, occidere permittunt. 3. In cafe 
| MOP of 
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of ariot, or rebellious affembly, the officers endeavouring 
difperfe the mob are juftifiable in killing them, both at comm 
law°, and by the riot act, 1Geo.1.c.5. 4. Where the Py 
foners in a gaol, or going to gaol, aflault the gaoler or office 
and hein his defence kills any of them, it is ; juttifiable, for 
fake of preventing an elcape”. 5. If trefpaflers in forefts, parks 
chafes, or warrens, will not furrender themfelves to the keepe: . 
they may be flain ; 5 by virtue of the ftatute 21 Edw. 1. ft. 2.4 
nalefactoribus in fara and 2 & 4 W.&M.c to. But, in 
all thefe cafes, there muit be an apparent neceflity on the officer’ 
fide; viz. that the party could not be arrefted or apprehen 

the ie could not be fupprefled, the prifoners could not be ket 
in hold, the deer-ftealers could not but efcape, unlefs fuch ho ) 
micide were committed : otherwife, without fuch abfolute ne 
ceflity, it is not juftifiable. 6. If the champions in a trial. 
battel killed either of them the other, fuch homicide was J 
tifiable, and was imputed to the juft judgment of God, w 
was thereby prefumed to have decided in favour of the truth* 


3. In the next place, fuch homicide, as is committed for t 
prevention of any forcible and atrocious crime, is juftifiabl 
the law of nature’; andalfo by the Law of England, as it ftood 
fo early as the time of Bracton*, and as it is foes declared | 
ftatute 24 Hen. VIII. c. 5. If. any perfon attempts a robbery 
murder of another, or attempts to break open a houfe in ¢ 
night time, (which extends alfo to an attempt to burn it ») an 
‘ fhall be killed in fuch attempt, the flayer fhall be acquitted ; 
difcharged. This reaches not to any crime unaccompanied wi 
force, as picking of pockets; or to the breaking open of a 
houfe 7m the day time, unlefs it carries with it an attempt of rob 
‘pberyalfo. So the Jewifh law, which punifhed no. theft wi 
Wineaid | ie death, makes homicide only juftifiable, in cafe of nocturnal hou 
ea i breaking: if a thief be found breaking up, and he be imitten 


© y Hal. PrC. a95. 1 Hawk, P, C, 161. r Puff. L. of N. 1.2. ¢, 5e 
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} « that he die, no blood fhall be fhed for him: but if the fun 
|“ be rifen upon him, there fhall blood be fhedfor him; for he 
«© fhould have made full reftitution". At Athens, if any theft 
was committed by night, it was lawful to kill the criminal, if 
taken in the fact"; and, by the Roman law of the twelve tables, 
} athief might be ilain by night with impunity ; or even by day, ~ 
if he armed himfelf pul any dangerous weapon” : which 


1, - amounts very nearly to the fame as is permitted by our own 
-conftitutions, 


THE oman law alfojuftifies homicide, when committed in 
defence of the chaftity either of onefelf or relations’: and fo 
alfo, according to Seldon’, ftood the law in the Jewifh republic. 
‘The Englith law likewife juftifics a woman, killing one who 
attempts to ravifh her*: and fo too the hufband or father may 
'joftify killing a man, who attempts a rape upon his wife or 
_ daughter ; ; but notifhetakesthem in adultery by confent, for 
theone is forcible and felonious, but not the other’. And I 
make no doubt but the forcibly attempting a crime, of aftill 
| more deteftable nature, may be equally refifted by the death of 
| | the unnatural agereffor. For the one uniform principle that runs 
‘ through our own, and all other laws, feems to be this: that 
_ where a crime, in itfelf capital, is endeavoured to be committed 
BY force, it is lawful to repel that force by the death of the party 
| aaa But we muft not carry this doétrine to the fame vi- 

fionary length that Mr. Locke does; who holds‘, “ that all man- 
te ner of force without right upon a man’s perfon, puts him in a 
© flate of war with the aggreflor; and, of confequence, that 
« being 1 in fach a ftate of war, he may lawfully kill him that 
‘puts him under this unnatural reftraint.” However juft this 
‘ (eet astle may bein a {tate of uncivilized Seane es the law 
| of 
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of England, like that of every other well-regulated community, | 
is too tender of the public peace, too careful of the lives of the - 
fubjects, to adopt fo contentious a 'fyftem ;, nor will fuffer with © 
impunity any crime to be prevented by death, unlefs the fame, | 


if committed, would alfo be puni/hed by death. 


In thefe inftances of ju/fifable homicide, you will obferve that, 
the flayer isin no kind of fault whatfoever, not even in the mi- 
nuteft degree; and is therefore to be totally acquitted and dif- 
charged, with commendation rather than blame. But that is not. 
quite the cafe in excu/able homicide, the very name whereof im- 


ports fome fault, fome error, or omiffion ; fo trivial however, 


that the law excufes it from the guilt of felony, though in ftri€t- 


Il. Excusaspre homicideis of two forts; either per infor- | 
tunium, by mifadventure; or fe defendendo, upon a principle of — 
felf-prefervation. We will firft fee wherein thefe two {pecies of 
homicide are.diflinG, and then wherein they agree. 4 


1. Homicipe per infortunium, or mifadventure, is where ail 
man, doing alawful act, without any intention of hurt, unfor- 
tunately kills another: as where a man is at work with a hatchet 
and the head thereof flies of and kills a ftander by; or, where | 
a perfon, qualified to keepa gun, is fhooting at a mark, and un- | 
defignedly killsa man*: for the ac is lawful, and the effeét is 
merely accidental. So where a parent is moderately correcting 
his child, a mafter his fervant or fcholar, or an officer punifhing 
acriminal, and happens to occafion his death, it is only mifad- — 
venture; for the act of correction was lawful: but if he exceeds — 
the bounds of moderation, either in the manner, the inftrument, 
or the quantity of punifhment, and death enfues, it is man 
flaughter at leaft, and in fome cafes (according to the circum- 
fiances) murder®; for the act of immoderate correction is un- 

7 lawful. 


d@ 1 Hawk. P. C. 73, retee e1 Hal. P. C, 473, ve 
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} lawful. Thus by an edié&t of the emperor Conftantine’, when 
) the rigor of the Roman law with regard to flaves began to relax 
and foften, a mafter was.allowed to chaftife his flave with rods 
and imprifonment, and, if death accidentally enfued, he was 
} cuilty of no crime: but if he ftruck him with a club or a ftone, 
and thereby occafioned his death ; or if in any other yet groffer 
manner “ immoderate fuo jure utatur, tunc reus homicidit fit.” 


i Fan UM Ha) proceed. A tilt or tournament, the martial diver-_ 
| fion of our anceftors, was however an unlawful act; and fo are 
boxing and fwordplaying, the fucceeding amufement of their 
poiterity and therefore if aknight in the former cafe, or a gla- 
diator in’ the latter, be killed, fuch killing is felony of man- 
flaughter. But, if the king command or permit fuch diverfion, 
itis faid to be only mifadventure ; for then the act is lawful*. 
In like manner as, by the laws both of Athens and Rome, he who 
‘killed another in the pancratium, or public games, authorized or 
permitted by the ftate, was noi held to be guilty of homicide®. 
‘Likewife to whip another’s horfe, whereby he runs overa child 
_and kills him, is held to be accidental in the rider, for he has 
done nothing unlawful ; but manilaughter in the perfon who 
whipped him, for the act was a trefpafs, and at beft a piece of | 
idlenefs, of inevitably dangerous confequence!. And in general, 
ifdeath enfues in confequence of any idle, dangerous, and un- 
‘lawful fport, as fhooting or cafting ftones in a town,’or the 
_ barbarous diverfion of cock-throwing, in thefe and fimilar cafes, 
the flayer is guilty of man-flaughter, and not mifadventure only, 
for thefe are unlawful acts". 
4" oF 
i 2. HomicipeE in felf-defence, or fe defendendo, upon a fudden 
affray is alfo excufable rather than juftifiable, by the Englifh 
law. This fpecies of felf-defence muft be diftinguithed from 
‘that juft now mentioned, as calculated to hinder the perpetra- 
P. tion 
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tion ofa capital crime; whichis not only a matter of excufe, but | 
of juftification. But the felf-defence, which we are now {peak tl 
of, is that whereby a man may protect himfelf from an affault, or | 
the like, in the courfe of a fudden brawl or quarrel, by killing | | 
him who aflaults him. And this is what the law exprefles by } 
the word chance-medley, or (as fome rather chufe to write it) | | 
chaud-medley ; the former of which in it’s etymology fignifies a } | 
cafual affray, the latter an affray in the seat of blood or paffions 
both of them of pretty much the fame import; but the former 
isin common {peech too often erroneouily applied to any man= | 
ner of homicide by mifadventure ; whereas it appears by the | | 
-ftatute 24 Hen. VIII. c. 5. and our antient books!, that itis pr a | 
perly applied to fuch killing, as happens in felf defence upon a 
fudden rencounter”. This right of natural defence does not | 
imply a right | of SGonnpe for, inftead of attacking one another | 
for injuries paft or aie aliy s men need only have recourfe to the | 
proper tribunals of juttice. ‘They cannot therefore legally exercifé) | 
this right of preventive defence, but in fudden and violent cales | 
when certain and immediate fuffering would be the confequence 
of waiting for the afliftance of the law. Wherefore to excure | 
homicide by the plea of felf-defence, it muft appear that the 
flayer had no other poffible means of efcaping from his afhilanta, 
- | 
Iw fome cafes this fpecies of homicide (upon chance. medley in | 
felf-defence) differs but little from manflaughter, which alfo hap- | 
pens frequently upon chance- medley in the proper legal fenfe of - 
the word’. But the true criterion between them feems to be 
this: when both parties are actually combating at the time when 
the mortal ftroke is given, the flayeris then guilty of manflaugh- 
ter; but ifthe flayer hath not begun to fight, or (having begun) 
bi genuine to decline any farther ftruggle, and afterwards, bein g ; 
clofely prefled by his antagonift, kills him to avoid his owm | 
deftruction, this is homicide excufable by felt- defence’. For | 


which reafon the law requires, that the perfon, who kills another 
In 
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| in his own defence, fhould have retreated asfar as he conveniently 
) or fafely can, to avoid the violence of the affault, before he turns 


| : upon his affailant; and that, not fictitioufly, or in order to watch 
} hisopportunity, but from a real tendernefs of fhedding his bro- 


ther’s blood. And though it may be cowardice, in time of war 
| between two independent nations, to flee from an enemy ; yet 


i) between two fellow fubjedcts the law countenances no fuch point 


‘q 


-of honour: becaufe the king and his courts are the windices in- 
juriarum, and will give to the party wronged all the fatisfaction 
In this the civil law alfo agrees with ours, or 
| perhaps goes rather farther; “ guz cum aliter tuerit fe non pofjunt, 
** damni culpam dederint, innomi funt*.’ The party affaulted muit 
therefore flee as far as he conveniently can, either by reafon of 
fome wall, ditch, or other impediment: or as far as the fierce- 
nefs of the aflault will permit him’: forit may be fo fierce as 
not toallow him to yield a ftep, without manifeft danger of his 
life, or enormous bodily harm ; and then in his defence he may 
kill his affailantinftantly. And this is the doctrine of univerfal 
 juftice’, as well as of the municipal law. 


| Awp, asthe manner of the defence, fo is allo the time to be 
confidered: for if the perfon affaulted does not fall upon the ag- 
-greffor till the affray isover, or whenheis running away, this 
)igrevenge and not defence. Neither, under the colour of felf 
defence, will the law permit a man to fereen himfelf from the guilt 
_ of deliberate murder : for if two perfons, A and B, agree to ight 
a duel, and A gives the firft onfet, and B retreats as far as he fafely 
can, andthenkills A, this is murder; becaufe of the previous ma- 
lice and concerted defign®. Butif Aupon afudden quarrel affaults 
B firft, and upon B’s returning the aflault, A really and bona fide 
flees; and, being driven to the wall, turns again upon Band kills 
him ; this may be /¢ defendendo according to {ome of our writers": 

Vou. IV. | Z though 
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though others” have thought this opinion too favourable ; inal . 
much as the necefiity. to which he is at laft reduced, originally | 
aoe fr om his own fault. Under this excufe, of felf- aparece the 


fore mafter and fervant, parent and child, hufband aid wife 
killing an affailant in the neceflary defence of each other refpece 
tively, are excufed; the act of the relation affittine being com-— 
Strued the fame as the act of the party himfelf*. : 


Ture is one fpecies of homicide, fe defendendo, where the | 
party flain is equally innocent as he who occafions his death 3 
and yet this homicide is alfo excufable from the great univerfal 
principle of felf-prefervation, which prompts every man to fave _ 
his own life preferably to that of another, where one of them 
muft inevitably perifh. As, among others, in that cafe men. 
tioned by lord Bacon’, where two perious, being fhipwrecked, — 
and getting on the fame plank, but finding it not able to fave | 
them both, one of them thrufts the other from it, whereby he 
is drowned. He who thus preferves his own life at the expenfe 
of another man’s, is excufable through unavoidable neceflity,and_ 
the principle of felf-defence; fince their both remaining on the 

fame weak plank is a mutual, though innocent attempt i. 


and an endangering of, each other s life, 


Let usnext take a view of thofe circumftances wherein thefe . 
two fpecies of homicide, by mufadventure and {felf-defence, > 
agree ; and thofe arein their blame and punifhment. For the ! 
law fets fo high a value upon the life of a man, that it always i 
intends fome mifbehaviour in the perfon who takes it away, UN-— ; 
lefs by the command or exprefs permiflion of the law. In they 
aye of mifadventure, it prefumes negligence, or at leafta want 

f fufficient caution in him who was fo unfortunate as to commibg a 

it: who therefore is not altogether faultlefs*. And as to the 7 

| becefity which excufes a man who kills another /¢ defendendo, — | 
lord 
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‘lord Bacon’ entitles it nece/fitas culpabilis, and thereby diftinguithes 
it from the former neceflity of killing a thief or a malefactor. 
For the law intends that the quarrel-or affault arofe from fome 
unknown wrong, or fome provocation, either in word or deed : 
and fince in quarrels both parties may be, and ufually are, in, 
-fome fault ; and it fcarce can be tried who was originally in the 
wrong; the law will not hold the furvivor intirely guiltlefs. But 
- itisclear, in the other cafe, that where I killa thief that breaks 
into my houfe, the original default can never be upon my fide. 
| The law befides may have a farther view, to make the crime of 
| homicide more odious, and to caution men how they venture to 

kill another upon their own private judgment; by ordaining, 
that he who flays his neighbour, without an exprefs warrant 
from the law fo to do, fhall in no ¢afe be abfolutely free from 
guilt. : 


- Nor is the law of England fingular in this refpect. Even 
the flaughter of enemies required a folemn purgation among the 
| Jews; which implies that the death of a man, however it hap- 
pens, will leave fome ftain behind it. And the mofaical law? 
| appointed certain cities of refuge for him “ who killed his neigh- 
_ bour unawares; as if aman goeth into the wood with his 
- © neighbour to hew wood, and his hand fetcheth a ftroke with 
/ “the ax to cut down a tree, and the head flippeth from the 
| “helve, and lighteth upon his neighbour that he die, he fhall 
“¢ flee unto one of thefe cities and live.” But it feems he was 
not held wholly blamelefs, any more than in the Englith law; 
-fince the avenger of blood might flay him before he reached his 
afylum, or if he afterwards ftirred out of i¢ till the death of the 
high pricft. In the imperial law likewife® cafual homicide was 
excufed, by the indulgence, of the emperor figned with his own 
fign manual, “ adnotatione principis :’ otherwife the death of a 
‘man, however committed, was in fome degree punifhable. 
Among the Grecks' homicide by misfortune was expiated by 
| Le cae voluntary 
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voluntary banifhment for ayear®. In Saxony a fine is paid 


was little inferior to that of voluntary homicide‘ : and in France 
no perfon is ever abfolved in cafes of this nature, without a 
Jargefs to the poor, and the charge of certain maffes for the fou 
of the party killed. | 


THE penalty inflicted by our laws is faid by fir Edward Coke 


oe : i 
to have been antiently no lefs than death®; which however is 


with reafon denied by later and more accurate writers’. It feems 


weregild* : which was probably difpofed of, as in France, im pis” 
wus, according to the humane fuperttition of the times, for the be- 9 
nefit of As foul, who was thus fuddenly fent to his account, with 
all his imperfections on his head. But that reafon having long 
ceafed, and the penalty (efpecially if a total forfeiture) growing 
more fevere than was intended, in proportion as perfonal property 
has become more confiderable, the delinquent has now, and has 
had as early as our records willreach!, a pardon and writ of refti 
tution of his goods asa matter of courfe and right, only paying 7 
forfuing out the fame™. And indeed, to prevent this expentfe, 
in cafes where the death has notorioufly happened by mifadven-_ 
ture or in felf-defence, the judges will ufually permit (Qf not 
direct) a general verdict of acquittal”. ) . || 
ill. FeLonrovs homicide is an at of a very different nature — 
from the former, being the killing of a human creature, of any 7 


. e To this expiation by banifhment the h 2 Inft. 148. 315. ‘vita 
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to allude, when he reminds Achilles, inthe Felt. 282, &c. Gi 
“twenty third Iliad, that, when a child, he k Foft. 2876 

. was obliged to flee his country for cafually 1 Foft. 283. 

cash killing his playfellow; ‘¢ nepios, uk ethelon.” m 2 Hawk. P, C. 381. 
i _f Stiernh, de jure Goth. 1. 3. C. de n Foft. 288. 
¢& De Mornay on the digeft, 


f 


Ch. 14. Wrones. 1 89: 


age or fex, without juftification or excufe. This may be done, 
‘either by killing one’s felf, or another man. | 


- Se_F-mMuRDER, the pretended heroifm, but real cowardice, 
of the Stoic philofophers, who deftroyed themfelves to avoid 
| thofe ills which they had not the fortitude to endure, though the 
attempting it feems to be countenanced by the civil law®, yet 
was punilhed by the Athenian law with cutting offthe hand, 
which committed the defperate deed’. And alfo the law of 
| England wifely and religioufly confiders,thatnoman hatha power 
‘to deftroy life, but by commiflion from God, the author of it; 
and, as the fuicide is guilty.of a double offence; one fpiritual, 
in invading the prerogative of the Almighty, and rufhing into 
his immediate prefence uncalled for; the other temporal, againft 
‘the king, who hath an intereft in the prefervation of all his fub- 
| jects; the law has therefore ranked this among the higheft 
‘crimes, making it a peculiar {pecies of felony, a felony commit- 
ted on onefelf. A felo de fe therefore is he that deliberately puts 
/ an end to his own exittence, or commits any unlawful malicious 
| act, the confequence of which is his owndeath: as if, attempt- 
| ing to kill another, he runs upon his antagonift’s tword; or, 
| fhooting at another, the gun burfts and kills himfelf*. The 
| party muft be of years of difcretion, and in his fenfes, elfe it is 
| no crime. But this excufe ought not to be ftrained to that length 
to which our coroners’ juries are apt to carry it, viz. that the 

very act of fuicide is an evidence of infanity ; as if every man 

who aéts contrary to reafon, had no reafon atall: for the fame 

“argument would prove every other criminal non compos, as well as 
the felfmurderer.. The law very rationally judges, that every 

melancholy or hypochondriac fit does not deprive a man of the 
capacity of difcerning right from wrong ; which is neceffary, as 

was obferved in aformer chapter’, to form alegalexcufe. And 

 there- 
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therefore, if a real lunatic kills himfelf in a lucid interval, he is 4 
a felo de fe as much as another man‘. _ 
Bu Tt now the queftion follows, what punifhment can human 

Jaws inflict on one who has withdrawn himfelf from their reach ? 
They can only aét upon what he has left behind him, his repu- 
tation and fortune: on the former, by an ignominious burial in 
the highway, with a ftake driven through his body; on the 
latter, by a forfeiture of all his goods and chattels to the king: 
hoping that his care for either his own reputation, or the wel- 
fare of his family,’ would be fome motive to reftrain him from 
fo defperate and wicked an act. And it is obfervable, that this 
forfeiture has relation to the time of the aét done in the felon’s 
lifetime, which was the caufe of his death. As if hufband and 
wife be pofleffed jointly of a term of years in land, and the huf- 
band drowns himfelf; the land fhall be fortune to the king, 
and the wife fhall not ie it by furvivorfhip. For by the ac 
of cafting himfelf into the water he forfeits the term ; which 
gives a title to the king, prior to the wife’s title by furvivorfhip, 
which could not accrue till the inftant of her hufband’s death*. 
And, though it muft be owned that the letter of the law herein 
borders a little upon feverity, yet it is fome alleviation that the 
power of mitigation is left in the breaft of the fovereign, who 
upon this (as on all other occafions) i is reminded by the oath of 
his office to execute judgment in mercy. a 


Tuk other {pecies of criminal homicide is that of killing an- q 
other man. But in this there are alfo degrees of guilt, which 
divide the offence into manflaughter, and murder. The difference 
between which may be partly collected from what has been in- 
cidentally mentioned in the preceding articles, and principally 
confiftsin this, that manflaughter arifes from the fudden heat of 
the paflions, murder from the wickednefs of the heart. 
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1. MANSLAUGHTER is therefore thus defined’, the unlaw- 
ful killing of another, without malice either exprefs or implied : 
which may be either voluntarily, upon a fudden heat ; or:invo- 

Tuntarily, but in the commiffion of fome unlawful Ha Thefe 
were called in the Gothic conftitutions ‘* homicidia wulgaria; quae 
aut cafu, aut etiam fponte committuntur, fed in fubitaneo quodam 
« iracundiae calore et impetu”.’? And hence it follows, that in 

manilaughter there can be no acceflories before the fact ; becaufe 
| i muft be done without premeditation. 


As to the firft, or voluntary branch: if upon a fudden quar- 
fel two perfons fight, and one of them kills the other, this is 
manflaughter : and fo it is, if they upon fuch an occafion go out 
and fight in a field; for this is one continued act of paffion *: 
and the law pays that regard to human frailty, as not to puta 
hafty and a deliberate act upon the fame footing with regard to 
_ guilt.. So alfo if a man be greatly provoked, as by pulling his 
nofe, or other great indignity, and immediately kills the aggref- 
_ for, though this is not excufable /e defendendo, fince there is no 
- abfolute neceflity for doing it to preferve himfelf; yet neither is 

it murder, for there 1s no previous malice; but it is manflaugh- 
ter’. But in this, and in every other cafe of homicide upon 
| provocation, if there be a fuflicient cooling-time for paflion to 
fubfide and reafon to interpofe, and the perfon fo provoked after- 
wards kills the other, this is deliberate revenge and not heat of 
blood, and accordingly amounts to murder’. So, if a man takes 

another in the act of adultery with his wife, and kills him di- 
-yeétly upon the fpot; though this» was allowed by the laws of 

Solon *, as likewife by the Roman civil law, (if the adulterer was 

found in the hufband’s own houfe>) and alfo among the antient 
~Goths*°; yet in England it is not abfolutely ranked in the ax 

eae re) 


ux Hal. P. C. 466. z Foft. 296. : 
w Stiernh. de jure Aig Leg, Cr As a Plutarch. in see Selou. 


x 1 Hawk, P.C, 8 b Ff. 48. 5 
. y Kelyng. 135. ' ¢ Sticrnh, deiere Goth, |. 3. 6. 3 


g BOE AB OTE TI am 


192 PUBIC Boox IV. | 


of juftifiable homicide, as in cafe of a forcible rape, but it is ! 
manflaughter”. It is however the loweft degree of it: and |} 
therefore in fuch a cafe the court directed the burning in the % | 
hand to be gently inflicted, becaufe there could not be a greater io || 
provocation’. Manflaughter therefore on a fudden provocation — 
differs from excufable homicide efe defendendo in this: that in one} | | 
cafe there is an apparent neceflity, for felfprefervation, to kill” 
the aggreffor ; in thé other no neceflity at all, being only a fue 

den act of revenge. | 


Tue fecond branch, or involuntary manflaughter, differs alfo 
from homicide excufable by mifadventure, in this; that mif- 
adventure always happens in confequence of a lawful act, but — 
this fpecies of manflaughter in confequence of an unlawful one.” 
As if two perfons play at fword and be. oe unlefs ge) the king” =] 


Pe ule ihe original act was unlawful ; 

the one had no intent to do the aihet any perio mifchief*, ! 
So where a perfon does an act, lawful in itfelf, but in an inka q 
ful manner, and without due caution and circumfpedtion: as ~ 
when a workman flings down a ftone or piece of timber into the 7 
ftreet and kills a man; this may be either mifadventure, man- | 
flaughter, or murder, according tothe circumftancesunder which ~ 
the ore acal aét was done: it it were ina country village, where | 
few paflengers are, and he calls out to all people to have a care, | 
it is stiles gage only : a it were in London, or other poy 


malice a. all Nea, } 

tuntary killing happens in ehileanence of an uA ben act, it inl 

be either murder or manflaughter according to the nature of the © 
act which occafioned it. If it be in profecution of a felonious 
ce : intent, | 
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intent, it willbe murder; but if no more was intended than a 
mere trefpals, it will “faite amount to manilaughter'. 


NeExT, as to the puni/bment of this degree of homicide: the 
| crime of manilaughter amounts to felony, but within the be- 

nefit of clergy ; and the offender fhall be burnt in the hand, 
and forfeit all his goods and chattels. 


bea 


| Bur thercis one fpecies of Mantaughier 5 which is punifhed 
i as murder, the benefit of clergy being taken away from it by 
_ ftatute ; ‘namely, the offence of mortally /Zabbing another, though 
done upon fudden provocation. For by ftatute 1 Jac. I. c. 8. 
when one thrufts or ftabs another, not then having a weapon 
_ drawn, or who hath not then firlt {tr icken the party ftabbing, fo 
that he dies thereof within fix months after, the offender thall 

‘not have the benefit of clergy, though he did it not of malice 
aforethought. This ftatute was made on account of the frequent 
quarrels and ftabbings with thort daggers, between the Scotch 
and the Englith, at the acceflion betaties the firft®; and, being 
] therefore of a temporary nature, ought to have ned with the 
| mifchief, which it méant to Tica For, in point of folid and 
B] fubfiantial juftice, it cannot be faid that the mode of killing, 

a whether by ftabbing, firangling or fhooting, can’ either eee. 
} nuate or enhance the guilt : unlefs where, as in the cafe of poi- 
foning, it carries with it an internal evidence of cool and delibe- 
Bi] rate malice. But the benignity of the law hath conftrued the 
| ftatute fo favourably in behalf of the fubject, and fo ftriétly when 
I againft him, that the offence of flabbing ftands almoit upon the 
fame footing, as it did at the common law’. Thus, (not to re- 
eat the cafes before-mentioned, of ftabbing an adulterefs, dc, 

which are barely manflaughter, as at common. law) in the con- 
ftruction of this ftatute it hath been doubted, whether, if the 
deceafed had ftruck at all before the mortal blow given, this 
takes it out of the ftatute, though in the preceding quarre! the 
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ftabber had given the firft blow; and it feems to be the better 

opinion, that this is not within the flatute™. Alfo it hath been 
refolved, that the killing a man by throwing a hammer er, other | 
weapon is not within the ftatute; and whether a thot witha | 
_ piftol be fo or not, is doubted”. But if the party flain had a | i 
cudgel in- his hand, or hadthrown a pot or a bottle, or dif |! 
charged a eae at the party ftabbing, this is a fufficient ie 
a weapon drawn on his fide within the words of the ftatute. : 


2. We are next to confider the crime of deliberate and wilfil } 
murder; acrime at which human nature ftarts, and which isI } 
believe punifhed almoft univerfally throughout the world with’ 
death. The words of the mofaical law (Seer and above the ger | 
neral precept to Noah’, that “ whofo fheddeth man’s blood, by | 
«¢ man fhall his blood be fhed’’) are very emphatical in prohibits } 
ing the pardon of murderers’s * Moreover ye fhall take no fa- | 
“* tisfaction for the life of a murderer, who is guilty of death, 
¢ but he fhall furely be put to death; for the land cannot ned 
‘¢ cleanfed of the blood that is fhed therenn but by the blood” 
“© of him that fhed it.’’ And therefore our law has provided one | 
courfe of profecution, (that by appeal, of which her eafter) 
wherein the king himfelf is excluded the power of pardoning” 
“murder : fo that, were the king of England fo inclined, he could | 
not imitate that Polifh monarch mentioned by Puffendorf "al 
who thought proper to remit the penalties of murder toall the 
nobility, in an edict with this arrogant preamble, “ mos divin q 
“ juris rigorem moderantes, Oc.’ But let us now confider a | 
definition of this great offence. ° 


a 


T w £ name of murder was antiently applied only to the fecrell 
killing of another*; (which the word, muvérda, fignifies in the 
pneu language’) and it was defined ‘* homicidium quod nullo 
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<< yidente, nullo feiente, clam perpetratur” ?? for which the vill 
wherein it was committed, or (if that were too poor) the whole 
hundred, was liableto a heavy amercement; which amercement 
itfelf was alfo denominated murdrum™. This was an antient ufage 
among the Goths in Sweden and Denmark; who fuppofed the 
| neighbourhood, unlefs they produced the racer! to have per- 
petrated or at leaft connived at the murder*: and, according to 
| Bracton’, was introduced into this kingdom by king Canute, to 
“prevent his countrymen the Danes from being privily murdered 
‘ by the Enghith ; and was afterwards continued by William the 
‘conqueror, for the like fecurity to his own Normans*, And 
therefore if, upon inquifition had, it appeared that the perfon 
found flain was an Englifhman, (the prefentment whereof was 
nominated engle/cherie*) the country feems to have been ex- 
i Gred from this burthen. But, this difference being totally 
abolifhed by ftatute 14 Edw. Ill. c. 4. we muft now (as is ob- 
ferved by Staundforde’) define murder in quite another manner, 
“without regarding whether the party flain was killed openly or 
Hat, or whether he was of Englith or foreign extraction. 


i 


Me RDERIS therefore now thus defined, or rather defcribed, 
y fir Edward Coke‘; “* when a perfon of found memory and 
“ difcretion, unlawfully killeth any reafonable creature in being 
« and under the king’s peace, with malice aforethought, either 
| co exprefs or implied.” The beft way of examining the nature 


| of this crime will be by confidering the feveral branches of this 
definition. | 


i 


First, it muft be committed by a perfon of found memory and 
-diferetion: for a lunatic or infant, as was formerly obferved, are 
incapable of committing any crime ; unlefs in fuch cafes where 
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they fhew a confcioufnefs of doing wrong, and of courfe a dif. 
cretion, or difcernment, peticee good and evil. 


NexT, it happens when a perfonof fuch found difcretiolfl 
unlawfully killeth. The unlawfulnefs arifes from the killing with. 
out warrant or excufe: andthere mutt alfo be an actual killing 
toconititute murder; for a bare aflault, with intent to kill, is |; 

only a great mifdemefnor, though formerly it was held to be’ } 
murder’. The killing may be os poifoning, ftriking, ftarving, 
drowning, and a thoufand other forms of death, by which human 
nature may beovercome. Ofthefe the moft deteftable of all is” 
poifon; becaufe it can of all others be the leaft prevented either’ | 
by manhood or forethought* - And therefore by the ftatute 
22 Hen. VIII. c. 9.it was made treafon, anda more grievous and | 
lingering kind of death was inflicted on i¢ than the common law | 
allowed; namely, boiling to death: but this act did not live 
long, being repealed by 1 Edw. VI.c.12. There was alfo, by | 
the antient common law, one {pecies of killing held to be mur-” 
der, which is hardly fo at this day, nor Hae there been an in! 
flance wherein it has been held to be murder for many ages © 
paftt : : I mean by bearing falfe witnefs againft another, : 
an exprefs premeditated defign to take away hislife, fo as hel | 
innocent perfon be condemned and executed’. The Gothic be 
laws punifhed in this cafe, both the judge, the witnefles, and 
the profecutor; ‘“ peculiari poena judicem puniunt ; pecuhart : 
“* teftes, quorum fides gudicem feduxit; peculiari demque et maxima 

<¢ qauctorem, ut homicidam>.’? And among the Romans, the /ex 
Cornelia de ficarts, punifhed the falfe witnefs with death, as” - 
being guilty of a fpecies of affaflination'. And there is no doubt | - 
but q 


dy: Hal, PP Gr iaas: other’ prudential reafons.. Nothing © theree | a 
e 3 Inft. 48. fore fhould be concluded ‘eee the waiving | ie 
¥ Foft. 132. In the cafe ef Macdaniel of that petecieee 
and Berry, reported “by fir Michael Fofter, GuMith. cypraS..9e 1. Brittencee: Braéton f, 
though the then attorney general declined to Peer Aas 
argue this point of law, I have grounds to be- h Stiernh. de jure Goth. 1. 3. eBoy 
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but this is equally murder in foro confcientiae as killing with a 
| {word; though the modern law (to avoid the danger of deter- 
| ring witnefles from giving evidence upon capital profecutions, 
M if it muft be at the peril of their own lives) has not yet pu- 
nifhed icas fuch. Ifa man however does fuch an act, of which 
the probable confequence may be, and eventually is, death ; 
4) fuch killing may be murder, although no ftroke be ftruck by 
| himfelf: as was the cafe of the unnatural fon, who expofed 
his fick father to the air, againit his will, by reafon whereof he 
| died*; and of the harlot, who laid her child in an orchard, 
| where akite ftruckitand killedit'. So too, if a man hath a 
beaft that is ufed to do mifchief; and he, knowingit, /ufférs it 
to go abroad, and it kills a man; even this is manflaughter in 
the owner: but if he had purpofely turned it loofe, though 
barely to frighten people and make what is called fport, it is 
with us (as inthe Jewifh law) as much murder, as if he had 
‘incited a bear or adog to worry them”. If a phyfician or Tur- 
_geon gives his patient a potion or plaifter to cure him, which 
contrary to expectation kills him, this 1s neither murder, nor 
manflaughter, but mifadventure; and he fhall not be punithed 
| criminally, however liable he might formerly have been to a 
civil action for neglect or ignerance’: but it hath been holden, 
| that if it be not a regular phyfician or furgeon, who adminifters 
| the medicine or performs the operation, it is manflaughter at 

the leaft®. Yet fir Matthew Hale very juftly queftions the law 
of this determination; fince phyfic and falves were in ufe be- 
_ fore licenfed-phyticians and furgeons: wherefore he treats this 
doétrine as apocryphal, and fitted only to gratify and flatter hi- 
centiates and doctors in phyfic; though it may be of ufe to 
make people cautious and wary, how they meddle too much in 
_ fo dangerous an employment®. In order alfo to make the kill- 
ing murder, itis requifite that the party die within a year and 
_a day after the ftroke received, or caufe of death adminittred ; 
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in the computation of which, the whole day upon which: the | { 
hurt was done fhall be reckoned the firft*. ‘| 


FartuHeER; the perfon killed muft be © a ital creature | 
“¢ in being, and under the king’s peace,’’ at the time of the killing. : 
Therefore to kill an alien, a Jew, or an outlaw, who are all” 
under the king’s peace or protection, is as much murder as to” ! 
Killthe moft regular born Englifhman; except he bean alien- 
enemy, in time i? war’. To killa child in it’s mother’s womb, at | 
is now no murder, but a great mifprifion: butif thé child be | 
born alive, and dieth by reafon of the potion or bruifesit recei- 
vedin the womb, it is murder in fuch as adminiftred’ or gave — | 
them’. But, as thereis one cafe where it is difficult to prove © | 
the child being born. alive, namely in the cafe of the murder — : 
of baftard children by the unnatural mother, ‘it is enacted by 4 
ftatute 21 Jac. ; c. 27. that if any woman be delivered of a + 
child, which ir born alive fhould by law be a baftard; and en- — 
deavours privately to conceal it’s death, by burying the child or 5 
the like; the mother fo offending fhall fuffer death as in the” 
cafe of murder, unlefs fhe can prove by one witnefs at leaft that | 
the child was actually born dead. This law, which favours 
pretty ftrongly of feverity, in making the concealment of the | 
death almoit conclufive evidence of the child’s being murdered ‘| 
by the mother, is neverthelefs to be alfo met with in the cri- || 
minal codes of many other nations of Europe ; as the Danes, of 
the Swedes, and the French‘: but I apprehend it has of late 
years been ufual with us in England, upon trials for this offence, 
to require fome fort of prefumptive Scien that the child was, 
born alive, before the other conftrained prefumption (that the | 
child, whofe death is concealed, was therefore killed Pay it’s % 
parent) is admitted to convict the prifoner. | 


| 
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Lastry, the killing muft be committed with malice afore | 
thought, to make it the crime of murder. This is the grand cris f 
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‘terion, which now diftinguifhes murder from other killing : and 
this malice prepenfe, malitia praecogitata, is not fo properly fpite 
or malevolence to the deceafed in particular, as any evil defign in 

general; the dictate of a wicked, depraved, and malignant 
heart"; wn difpofition a faire un male chofe™ : and it may be either 

| exprefs, or implied in law. Exprefs malice is when one, with a 

fedate deliberate mind and formed defign, doth kill another: 

| which formed defign is evidenced by external circumftances dif- 

- covering that inward intention: as lying in ‘wait, antecedent 

| menaces, former grudges, and concerted fchemes to do him fome 

F bodily harm*. This takes in the cafe of deliberate duelling, 

where both parties meet avowedly with an intent to murder : 

‘thinking it their duty, as gentlemen, and claiming it as their 

“fight, to wanton with their own lives and thofe of their 

fellow creatures ;\ without any warrant or authority from any 


| i power either divine or human, but in direct contradiction to 


the laws both of God and man: and therefore the law ‘has 


| ; juftly fixed the crime and punifhment of murder, on them, and 
Mi on their feconds alfo’. » Yet it requires fuch a degree of paflive 
a yalour, to combat the dread of even undeferved contempt, ari- 
ie fing from the falfe notions of honour too generally received in 
§} Europe, that the ftrongeft prohibitions and penalties of the law 
§] will never be intirely effectual to eradicate this unhappy cuftom; 
§} tilla method be found out of compelling the original agereflor 
to make fome other fatisfaction to the afironted party, which 
Bi the world thall efteem equally reputable, as that which is now 


¢ 


given at the hazard of the life and fortune, as well of the perfon 
-infulted, as of him who hath given the infult. Alfo, if even 
upon a fudden provocation one beats another ina cruel and un- 
ufual manner, fo that he dies, though he did not intend his 


I death, yet he is guilty of murder by exprels malice; that 1s, by 


an exprefs evil defign, the genuine fenfe of mahtia. As-whena 
park-keeper tied a boy, that was ftealing wood, to ahorfe’s tail, 
and dragged him along the park ; when a mafter corrected his 
| fervant 
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fervant with an iron bar, and a fchoolmafter ftamped on hig f 
f{cholar’s belly ; fo that each of the fufferers died; thefe were } 
juftly held to be murders, becaufe the correction beine excellive, 
and fuch as could not proceed but from a bad heart, it was equie 
-walent to a deliberate at of flaughter*. Neither fhall he be 
guilty of a lefs crime, who kills another in confequence of fuch 
a wilful act, as fhews him to be an enemy to all mankind in 
general; as going deliberately with a horfe ufed to ftrike, or dif. : 
charging a gun, among a multitude of people*. So if aman | 
refolves to kill the next man he meets, and does kill him, it 1s 
murder, although he knew him not; for this is univerfal ma- | 
lice. And, if two or more come feoechet to do an unlawful act | 
againft the king’s peace, of which the probable confequence } 
might be bloodfhed; asto beat a man, to commit a riot, or to | 
roba park ; and one of them kills a man ; it is murder in them 
all, becaufe of the unlawful act, the malitia praecogitata, or evil | 
intended beforehand °. " | 
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Aso in many cafes where no malice is exprefled, the law ) 
willimply it: as, where a man wilfully poifons another, in fuch” | 
a deliberate act the law prefumes malice, though no particular 
enmity can be proved*®. And if aman kills another fuddenly, | 
without any, or without a confiderable, provocation, the law 
implies malice; for no perfon, unlefs of an abandoned heart, 
would be guilty of fuchan act, upon a flight or no apparent _ 
caufe. No affront, by words, or geftures only, is a fufficient , 
provocation, fo as to excufe or extenuate fuch acts of violence a3 
manifeftly endanger the life of another’. Butif the perfon fo 
provoked had unfortunately killed the other, by beating him 1 in 
fuch a manner as fhewed only an intent to chaftifeand not to 
kill him, the law fo far confiders the provocation of contume- 
lious Behaviour, as to adjudge it only manflaughter, and not 

- murder®. In likemanner ifone kills an officer of jultice, either 


civil 
zx Hal. P. C. Sh AT3: 474 Ago itapihe P. C. 82. x Hal. P. Cassa 4 
as Hawk.P.C, 456. | 
b Ibid. 84. ¢ Foft. 291. ee 


cz Hal. B.C, 4350 
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civil or criminal, in the execution of his duty, or any of his 
aflfiftants, endeavouring. to conferve the peace, or any private 
perfon endeavouring to fupprefs an aflray or apprehend a felon, 
knowing his authority or the intention with which he inter-. 
pofes, the law willimply malice, and the killer fhall be guilty 
-of murder’. Andifone intends todo another felony, and un- 
defignedly kills a man, thisis alfo murder’. Thus if one fhoots 
-at A and mifles him, but kills B, this is murder ; becaufe of 
the previous felonious intent, vihich the law transfers from one . 


§) tothe other. Thefameis the cafe, where one lays poifon for 


_A; and B, againft whom the prifoner had no malicious intent, 
| Miley it, and it kills him; thisis likewife murder*. It were 
-endlefs to go through all the cafes of homicide, which have 
been adjudged either exprefsly or impliedly malicious: thefe 
therefore may fuilice as a fpecimerr; and we may take it fora 
general rule, that all homicide is malicious, and of courfe 
amounts to murder, unlefs where juftified by the command or 
permiffion of the law; excufed on a principle of accident or 
1 felf- prefervation : or alleviated into manflaughter, by being 
either the involuntary confequence of fome aét, not ftricly 
lawful, or (if voluntary) occafioned by fome fudden and fuf- 
ficiently violent provocation. And all thefe circumftances of 
juftification, excufe, or alleviation, it is incumbent upon the 


§} prifoner to make out, to the fatisfaction of the court and jury ; 


the latter of whom are to decide whether the circumftances al- 
leged be proved to have actually exifted; the former, how far 
they extend to takeaway or mitigate the guilt. For all homi- 


| cide is prefumed to be malicious, until the contrary appeareth 


upon evidencc’. 


T ue punifhment of murder, and that of manflaughter, were 
formerly: one and the fame; both having the benefit of clergy : 
fo that none but unlearned perfons, who leaft knew the guilt of 

WoL dN GS Bb it, 


f1 Hal. P.C. 457. Fofter, 308, ve. h 1 Hal. P. C. 466. 
g 1 Hal. P, C. 465, (i Foft. 255. 


m 


“ane 23 Hen. VIll.c. 1. and 1 Edw. VI..c. 12. the benefit of | 
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it, were put to death for this enormous crime“. But now, ne | 


clergy is taken away from murder though malice prepenfe. In | 
atrocious cafes it was frequently ufual for the court to direc the | 
murderer, after execution, to be hung upon a gibbet in chains, 
near the place where the fact was committed : but this was no | 
part of the legal judgment ; and the like is itill fometimes prac: | | 
ticed in the cafe of notorious thieves. This, being quite con- | | 
trary to the exprefs command of the mofaicallaw', feems to | | 
have been borrowed from the civil law ; which, halt the 
terror of the example, gives alfo another ge for this prac- 
tice, viz. that it 1s a comfortable fight to the relations and | 
friends of the deceafed™. But now in England, it is enacted | 
by diatute.25,Geo. ll Cor ethat ihe judge, bene whom a | 
murderer is convicted, fhall in pafling - fentence direct him to | 
be executed on the next day but one, (unlefs the fame fhall: be 
funday, and then on the monday following) and that his baa 
be delivered to the furgeons. to be diffected and anatomized*; 

and that the judge may direct his body to be afterwards hung i in \ 
chains, but in no wife to be buried without difle¢ction. And, ‘| 
sana the fhort but awful interval between fentence and exe i 
cution, the prifoner fhall be kept alone, and fuftained with only | 
bread and water. But a power is allowed to thejudge, upon 
good and fufficient caufe, to lee the execution, and relax the 


other reftraints of this act. - | 


By the Roman law, parricide, or the murder of one’s parents 
or children, was eraheds inamuch feverer manner than any 
other kind of homicide. After being fcourged, the delinquents 
were fewed up ina leathern fack, hal a ieee dog, a cock, a vie, 


Per, | 

. 
kr Mal. P.C. ago. “© \fati funt, furca figendos placuit ; ut, et con= 
1 * The bedy of a malefa@or fhall not ‘¢ fpectu deterreantur alit, et folatio fit cogna= 

¢¢ remain all night upon the tree ; but thou “* tis interemptorum, eodem loco poena reddita, ; 
*s¢ fhalt in any wife bury him in that day, “© in quo latrones homicidia feciffent. ” FR 4Se 


. © that the land be not defiled.”’ Dent.xxi.23. 19. 28. '§. 15. 
m‘* Famo/os latrones, in his locis, ubi graf~ n Koft. 107. 


| his fuperior, 


Cre 143 Wero no's 
per, and anape, and fo caft into the fea*. Solon, it is truein 
his laws made none againit parricide ; apprehending it impof- 
fible that any one fhould be guilty of fo unnatural a barbarity”. 
And the Perfians, according to Herodotus, entertained the fame 
notion, when they adjudged all perfons who killed their repu- 
ted parents to be baftards. And, upon fome fuch reafon as this, 
muft we account for the omiflion of an exemplary punifhment 
for this crime in our Englith laws ; which treat it no otherwife. 
than as fimple murder, Ce the child was alfo the fervant of 
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] his parent’. 


For, though the ‘breach of natural relation is unobferved, 


| yet the breach of civil or ecclefiaftical connections, when coupled 


with murder, denominates it a new offence; no lefs than a 
{pecies of treafon, called parva proditio, or petit treafon: which 
however is nothing elfe but an aggravated degree of murder" ; 
although, on account of the violation of private allegiance, 3 
is ftigmatized as an inferior {peciés of treafon®. And thus, in 
‘the antient Gothic conftitution, we find the breach both of 


I natural and civil relations ranked in the fame clafs with crimes 
# againit the ftate and the fovereign’. 


Pe rir treafon, according to the ftatute 25 Edw. Ill. c. 2. may 
iy happen three ways; by a fervant killing his mafter, a wife her 
hufband, or an-ecclefiaftical perfon (either fecular, or regular) 
to whom he owes faith and obedience. A fervant 
who kills his mafter whom he has left, upon a grudge conceived 


| againtt him during his ferwice, is guilty of petit treafon: for the 


traiterous intention was hatched while the relation fubfifted be- 
tween them; and this is only an execution of that intention”, 
Soif eewiic be divorced a menfa et thoro, ftill the vinculum ma- 

Bbz trimonie 


“es 
‘€ ab incolis in patriam fubditis in regem, 
‘© liberis in parentes, maritis in uxores, (et 
.* vice verfa) fervis in dominos, aut etiam 


7 


% 
_o Ff. 48.9. 9. 
 p Cic. pro S. Rofcio. §. 25. 
q 1 Hal. P. C. 380. 
r Fofter. 107. 324. 336. 
§ See pag. 75. 
—t © Omnium gravifima cenfetur vis faite 


Gotha! 3.7c. 3- 
u x Hawk, P. C, 89, ay) gall P. Cy. 38 


“© ab bomine in femet ipfum,.” Stiernh. de jure 


Lapeer errno es 
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trimonii {ubfifts; and if fhe kills fuch divorced hufband, the is a 
traitrefs”. And a clergyman is underftood to owe canonical obe- 
dience, to the bifhop who ordained him, to him in whofe dio- 
cefe he is beneficed, and alfo to the metropolitan of fuch fuffra- 
gan or diocefan bifhop: and therefore to kill any of thefe is 
petit treafon*. As to the reft, whatever has been faid, or re- 


mains to be obferved hereafter, with refpect to wilful murder, 
is alfo applicable to the crime of petit treafon, which is no | 
other than murder in it’s moft odious degree: except that the } 


trial fhall be asin cafes of high treafon, before the improve- | 


ments therein made by the ftatutes of William II; and alfo. 


except in it’s punifhment. 


} 
} 


Tue punifhment of petit treafon, in a man, is to be drawn | 
and hanged, and, ina woman, to be drawn and burned’: the 
idea of which latter punifhment feems to have been handed down 
to us from the laws of the antient Druids, which condemned a 
woman to be burned for murdering her hufband*; and it is | 
now the ufual punifhment for all forts of treafons doynenatien by 


thofe of the female fex>, Perfons guilty of petit treafon were 
firft debarred the benefit of clergy by ftatute 12 Hen. VIl.c. 4 | 


wi Hal. P.C. 3815 z rFlal. P. C382 ies Latinoam 
Sulbides, a Caefar de bel!. Gall. 1. 6.¢. 18. 
\ ¥ Foft. 337. _ -&B See Par 93> ay! 
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CHAPTER THE FIFTEENTH 


: WF OFFENCES AGAINST THE PERSONS Be 
a INDIVIDUALS. 


\ 


AVING in the preceding chapter confidered the princi- 

pal crime, or public wrong, that can be committed againtt 
a private fubject, namely, by deftroying his life ; I proceed now 
if to enquire into fuch other crimes and Giseacn et as more 
@) peculiarly affect the fecurity of his perfon, while living. 


Or thefe fome are felonious, and in their nature capital ; 
others are fimple mifdemefnors, and punifhable with a lighter 
_animadverfion. Of the felonies the firft is that of mayhem. 


I. Mayuem, mabemium, was in part confidered in the pre- 
ceding volume*, asacivilinjury: but it is alfo looked upon in 
a criminal light by the law; being an atrocious breach of the 
_ king’s peace, and an offence tending to deprive him of the aid 
and affiftance of his fubjects. For mayhem is properly defined 
tobe, as we may remember, the violently depriving another of 
the ufe of fuch of his members, as may render him the lefs able 
in fighting, either to defend himfelf, or to annoy his apy eTtaTy- 
- And therefore the cutting off, or difabling, or weakening a man’s 
hand 


a See Vol. Il]. pag. rate. _ b Britt hx.ea5s x Hawk. B.C, 11 
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hand or fin ger, or ftriking out his eye or foretooth, or depriving 
him of thofe parts, the lofs of which in all animals abates their 
courage, areheld tobe mayhems. But the cutting off his carey 
or nofe, or the like, are not held to be mayhems at common 
law; becaufe they do not weaken but only disfigure him. ‘| 


: 


f 


B y the antient law of England he that maimed any canaat 
whereby he loft any part of his body, was fentenced to lofe the 
like part; membrum pro membro°: which is ftill the law in- 
Sweden*. But this went afterwards out of ufe: partly becaufe | 
the law of retaliation, as was formerly fhewn* ; is at beft an in- | 
adequate rule of punifhment ; and partly becaufe upen a repeti- ; | 
tion of the offence the punifhment could not be repeated. So | 
that, by the common law, asit for along time ftood, mayhem | 
was only punifhable with. fine and imprifonment‘; unlefs per- | 
haps the offence of mayhem by caftration, which all our old 
writers held to be felony ; “* et fequitur aliquando poena capitalis, 
6¢ aliquando perpetuum exilium, cum omnium bonorum ademptione’. 3 
And this, eokoe the mayhem was committed upon the higheit — 


provocation" ° 


| 


Bur fubfequent flatutes have put the crime and punthmsna : 
Bs mayhem more out of doubt. For, firft, by ftatute 5 Hen. IV. 
. 5. to remedy a mifchief that then prevailed, of beating, 
wou or robbing a man, and then cutting out his tongue or 
putting out his eyes,to prevent him from being an evidence againit - i 
them,, this offence is declared to be felony, if done of malice 1 


; 


i - 
s| 
uf 


prepenfe; that is, as fir Edward Coke’ explains it voluntarily ! 
| and i 

| 

c 3 Inft. 118. Mes, fi la pleynte foit wii Sir Edward Coke (3 Inft. 62.) has tran{- 


faite de femme qu’ avera tollet a home fes mem- cribed a record of Henry the third’s time, 
bres, en tiel cafe perdra la feme la une meyn (Glauf. 13 Hen. III.m. 9.) by. which .a , 


i 
{ 
par jugement, come le membre dount ele avera gentleman of Somerfetthire and his wife a 


trefpaffe. (Brit. c. 25.) appear to have been apprehended and com> 7 ; 
d Stiernhook de jure Sueon. I. 3.¢. 3. * mitted to prifon, being indiéted for dealing o: 
/ 
e. See pag. 12. _ thus with John the monk, who was caught” ‘4 ¥ 
£ xs Hawk? P.C. 112. in adultery with the wife, Ea 


g Bratt. fol. 144. i 3 Inft. 62. 


| kk On this ftatute Mr. Coke, a gentleman 


re Sac 


/ 
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and of fet purpofe, though done upon a fadden occafion. Next, 


in order of time, is the ftatute 37 Hen. VIII. c. 6, which directs 


thatifa man fhall malicioufly and unlawfully cut off the car 
of any of the king’s fubjects, he fhall not only forfeit treble 
damages to the party grieved, to be recovered by action of tref- 


-pafs at common law, as a civil fatisfaction ; but alfo 1o/, by way 


of fine to the king, which was his criminal amercement. The 
laft Ratute, but by far the moft fevere and effectual of all, is that 


of 22 & 23 Car. Il. c. 1. called the coventry act; being occa- 
-fioned by anaffault on fir John Coventry in the ftreet, and flit-— 


ting his nofe, in revenge (as was fuppofed) for fome obnoxious 
words uttered by him in parliament. By this ftatute it is enacted, 
that if any perfon fhall of malice aforethought, and by lying in 
wait, unlawfully cut out or difable the tongue, put out an eyes 


‘flit the nofe, cut off a nofe or lip; or cut off ordifable any limb 


or member of any other perfon, with intent to maim or to disfigure 


. him ; fuch perfon, hiscountellors, aiders, and abettors, fhalt be 
_ guilty of felony without benefit of clergy“. | 
ce | 


Tuus 


tent to disfigure, but with an intent to mur- 
of Suffolk, and one Woodburn, a labourer, der; and therefore not within the ftatute. 


were indiéted in 17323 Coke for hiring and But the court held, that if a man attacks 


abetting Woodburn, and Woodburn for the 
agtual faét, of flitting the nofe of Mr. Crifpe, 
Coke’s brother in law. “The cafe was fome- 


what fingular. The murder of Crifpe was, 
‘intended, and he was left for dead, being © 
terribly hacked and disfigured with a hedge’ 
pill; but he recovered. Now the bare in- 
 tentto murder is no felony: but to dishgnre, 


with an intent to disfigure, is made fo by this 
ftatute; on which they were therefore in- 
diéted.. And Coke, who was a difgrace to 
the profeffion of the law, had the effron- 
tery to reft his defence upon this point, that 
the affault was not committed with an in- 


another to murder him with fuch am inftru- * 


ment as a hedge bill, which cannot but en- 
danger the disfiguring him ; and in fuch at- 
tack happens not to kill, but only tosdisfigure 
him; he may be indiéted on this ftatute : 
and it fhall be left to the jury whether it 
were nota defign to murder by disfiguring, 
and confequently a malicious intent to disf- 
gure as well asto murder. Accordingly the 
jury found them guilty of fuch previous 
intent to disfigure, in order to effe@ their 
principal intent to murder, and they were 
both condemned and executed, (State Tri- 
als, VI. 212.) 
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Tuus much for the felony of mayhem: to which may be 
added the offence of wilfully and maliciouily fhooting at any}, 
perfon, which may endanger either killing or maiming him, 
This, though no fuch evil confequence enfues, is made felony 
without benefit of clergy by ftatute 9 Geo. I.c. 22. and there }; 
upon one Arnold was conviéted in 1723, for hooting at lord } 
Onflow ; but, being half a madman, was never executed, but} 
confined in prifon, where he died about thirty years after. : 


Il. Tue fecond offence, more immediately affecting the per- | 
fonal fecurity of individuals, relates to the female part of his | 
majefty’s fubjects; being that of their forcible abduction and mar- \ 
riage; whichis vulgarly called /fealing an heirefs. For by ftatute 
3Hen. VII. c. 2. it is enacted, that if any perfon fhall for lucre take |, 
any woman, being maid, widow, or wife,and having fubftance e1- 
ther in goods or lands, or being heir apparant to her anceftors, 
contrary to her will; and afterwards fhe be married to fuch muf- | 
‘doer, or by his confent to others, or defiled ; fuch perfon, and | 
all his acceflories, fhall be deemed principal felons: and by fta-_ 
tute 29 Eliz. c. g. the benefit of clergy is taken away from all 
fuch felons, except acceflories afterthe offence. } 


In the conftruction of this ftatute it hath been determined, | 

x. That the indi&ment muft allege that the taking was for lucre, | 
for fach are the words of the ftatute!. 2. In order to fhew this, - 
it muft appear that the woman has fubftance either real or per-_ 
fonal, or isan heir apparent”. 3. It muft appear that fhe was 
taken away againft her will, 4. It muft alfo appear, that the , 
was afterwards married, or defiled. And though poflibly the 
marriage or defilement might be by her fubfequent confent, be- 
ing won thereunto by flatteries after the taking, yet this is fe- 
lony, if the firft taking were againft her will’: and fo vice. 
| verfay 


1 1 Hawk, P. C. rr0. n 1 Hal. P. C. 660. 
mx Hal. P. C, 660, 1x Hawk. P. C, 109. 
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ver /ity if the woman be originally taken away with her own 
confent, yet if fhe afterwards refufe to continue with the offender, 
and be forced againft her will, fhe may, from that time, as pro- 
perly be faid to be taken againft her will, as if fhe never had 
given any confent at all; for, till the force was put upon her, fhe 
was in herown power’. It is held that a woman, thus taken 
-away and married, may be fworn and give evidence againft the 
‘offender, though he is her hufband de facto; contrary to the 
general rule of law: becaufe he isno hufband de jure, in cafe 
the actual marriage was alfo againft her will’. In cafes indeed 
_where the actual marriage is good, by the confent of the in- 
_veigled woman obtained after her forcible abduction, fir Matthew 
Hale feems to queftion how far her evidence fhould be allowed: 
but other authorities * feem to agree, that it fhould even then be 
admitted; efteeming it abfurd, that the offender fhould thus take 
advantage of hisown wrong, and that the very act of marriage, 
which is a principal ingredient of his crime, fhould (by a 
forced conftruction of Dav) be made ufe of to ftop the mouth of 
the moft material witnefs againft him. 


LAn inferior degree of the fame kind of offence, but not at. 
_ tended with force, is punifhed by the ftatute 4&5 Ph. & Mar. 
c. 8. which enacts, that if any perfon, above the age of four- 
teen, unlawfully fhall convey or take away any woman child 
‘unmarried, (which is held*to extend to baftards as well as to 
_ legitimate children) within the age of fixteen years, from the 
-poffeflion and againtt the will of the father, mother, guardians, 
or governors, he fhall be imprifoned two years, or fined* at the 
difcretion of the juftices: and if he deflowers fuch maid or 
woman child, or, without the confent of parents, contraéts 
matrimony with her, 4e fhall be imprifoned five years, or fined 
at the difcretion of the juttices, and /be fhall forfeit all her lands 
to her next ofkin, during the life of her faidhufband. So that 


Vou. IV. Gere as 
o x Hawk. P.C. 110, ; gq Cro. Car. 488, 3 Keb. 3193. State 
pwHalP.C. 661, | Trials. V. ass. oe Xo 
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as thefe ftolen marriages, under the age of fixtcen, were ufually i 
upon mercenary views, this act, befides punithing the fed tea i 
wifely removed the temptation. But this latter part of the ac | | 
4s now rendered almoft ufelefs, by provifions of a very different 

kind, which make the marriage totally void’, in the ftatute 
26 Geo. Il. ¢. 33, M 


Ill. A ruirp offence, againft the female part alfo of his. 
majefty’s fubjects, but attended with greater aggravations than. 
that of forcible marriage, is the ‘crime of rape, raptus mulicrumy i 
or the carnal knowlege of a woman forcibly and againtt her will, 
This, by the Jewifh law‘, was punifhed with death, in cafe the | 
damfel was betrothed to another man; and,in cafe fhe was not | 
betrothed, then a heavy fine of fifty fhékels was:to be paid to | 
the damfel’s father, and fhe was to be the wife of the ravifher 
all the days of his life; without that power of divorce, which 
Was in general penenttcd by the mofaic Jaw, 


iy 


Te civil law “ punifhesthe crime of ravifhment with death) 
and confifcation of goods : under which it inclades both the of- 
fence of forcible abduction, or taking away a woman from her | 
friends, of which we laft {poke; and alfo the prefent offence of q 
forcibly difhonouring them; either of which, without the other, } 
is in that law fufficient to conftitute a capital crime, Alfo the | 
ftealing away a woman from her ase or BA and de- 1 
bauching her, is equally penal by the emperor’s edict, whether 
fhe'confent or is foreéd: « five volentibus, five nolentibus: mulie-— 
“ yibus, tale facinus fuerit perpetratum.?’ And this in order to, 
take away from women every opportunity of offending in this 
way ; whom the Roman laws fuppofe never to go aftray, with- - 


s See Vol. I. pag. 437, ve. u Cod. 9, tit. 13, 
¢ Deut. xxii. a5. * 
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| «© Sienim iph raplores metu, vel atrocitate poenae, ab bujufmodi fae 

& cinore fe temperaverint, nulli mulieri, five volenti, five nolenti, 
¢ peccandi locus relinquetur; quia hoc ipfum velle mulerum, ab in- 
& fidiis nequiffimt hominis qui meditatur rapinam, inducitur. Nifé 
“6 efenim eam folicitaverit, nift odiofis artibus circumvenerit, non 
| & faciet eam velle in tantum dedecus fefe prodere.” But our Eng- 
“tith law does not entertain quite fuch fublime ideas of the ho- 
ot nour of either fex, as to lay the blame of a mutual fault upon 
one of the tranfereffors only: and therefore makes it a neceflary 
_ ingredient in the crime of rape, that it muft be againft the wo- 


man’s will. 


gene alge , 

- Rape was punifhed by the Saxon laws, particularly thofe of 
_ king Athelftan ”, with death: which was alfo agreeable to the 
old Gothic or Scandinavian conftitution *. But this was after- 
_ wards thought too hard: and in it’s ftead another fevere, but 
- not capital, punifhment was infli@ed by William the conqueror 5 
wiz. caitration and lofs of eyes’; which continued till after 
| Bracton wrote, in the reign of Henry the third. Butin order 
to prevent malicious accufations, it was then the law, (and, it 
~ feems, fill continues to be fo in appeals of rape*) that the woman 
fhould immediately after, “dum recens fuerit. maleficium,” go to 
| the next town, and there make difcovery to fomecredible perfons 
ofthe injury fhe has faffered ; and afterwards fhould acquaint 
the high conftable of the hundred, the coroners, and the fheriff 
with the outrage *. This feems to correfpond in fome degree with 
} the laws of Scotland and Arragon ° which require that complaint 
} muft be made within twenty four hours: though afterwards by 
ii “ftatute Weftm. 1. c. 13. the time of limitation in England was 
extended to forty days. At prefent there is no time of limitation 
fixed: for, as it is ufually now punifhed by indictment at the 
‘fait of the king, the maxim of law takes place, that muélum tem- 
pus occurrit regi: but the jury will rarely give credit to a ftale 
q § cen fe, complaint. 


? 


s 
w Braéton /. 3. ¢. 28. z 1 HalP. C, 632. 
x Stiernh. de jure Sueon. |. 3. ¢. x. a Glanv. |. 14. Co 6 Bradt, J. 3. C+ 284 
y LL. Guil. Congu, ¢. 19. b Barrington, 307. : 


complaint. During the former period alfo it was held for law : 
that the woman (by confent of the judge and her parents) might |, 
redeem the offender from the execution of his fentence, by ace} 
cepting him for her hnfband ; if he alfo was willing to agree to} 
the exchange, but not otherwife. Me “3 
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In the 3 Edw. I. by the ftatute Weftm. 1. c. 13. the punifh- | 
ment of rape was much mitigated: the offence itfelf being res \ 
duced to a trefpafs, if not profecuted by the woman within forty 
days, and fubjecting the offender only to two years imprifon- | 
ment, anda fine at the king’s will. But, this lenity being pro- 
ductive of the moft terrible confequences, it was in ten years’ | 
afterwards, 13 Edw. I. found neceflary to make the offence of 
rape felony, by flatute Wefim. 2. c. 34. And’ by ftatute | 
18 Eliz. c. 7. it is made felony without benefit of clergy : as is'| 
alfo the abominable wickednefs of carnally knowing orabufing | 
any woman child under the age of ten years; in which cafe the | 
confent or non-confent is immaterial, as by reafon-of her tender | 
years fhe is incapable of judgment and difcretion, Sir Matthew. } 
Hale is indeed of opinion, that fuch profligate a@tions committed | 
on aninfant under the age of twelve years, the age of female | 
difcretion by the common law, either with or without confent,” | 
amount to rape and felony; as well fince as before the ftatute of | 
queen Elizabeth *: but the law has in general been held only to ; 
extend to infants under fen. a 


- 
A MALE infant, under the age of fourteen years, is prefumed _ 
by law incapable to commit a rape, and therefore it feems cannot _ 
be found guilty of it. For though in other felonies malitia Sup [ 
plet aetatem, as has in fome cafes been thewn ; yet, as to this: 


a) 
wy 


particular f{pecies of felony, the law fuppofes an imbecillity oft 
body as well as mind °. | 


ey ie 


G) Glaav. Ie Vale GeV Brad Ty auieieabe i haweiiiar, Ey es ae 
d I Hal, Ps Cc. 631. ; 


Vt Bi 

= HE ee aie feems to fuppofe a proftitute or common har- 
Jot. incapable of any injuries of this kind‘: not allowing any 
punifhment for violating the chaftity of her, who hath indeed no 
chaftity at all, or at leaft hath noregard to it. But the law of 
‘England Babs not judge fo hardly of offenders, as to cut off all 
opportunity of retreat even from common ftrumpets, and to treat 
‘them as never capable of amendment. It therefore holds it to 
be felony to force even a concubine or harlot; becautfe the wo- ° 
‘man’ may have forfaken that unlawful courfe of life*®: for, as 
#) Bracton well obferves", ** licet meretrin fuerit antea, rami eee 
¥ oe non Suit, cum reclamando nequitiae ejus Eautive noluit.’? 


! 


te to the material facts requifite to be given in evidence an 
proved upon an indictment of rape, they are of fuch a nature, 
that though neceflary to be known and fettled,for the conviction 
( f the guilty and prefervation of the innocent, and therefore 
are to be found in fuch criminal treatifes as difcourfe of thefe 
matters in detail, yet they are highly improper to.be publicly 
difeuffed, except only in acourt of juftice. I fhall therefore 
merely add upon this head a few remarks from fir Matthew Hale, 


B) which may, /2lvo pudore, be confidered. 
F 


tT An p, firft, the party ravifhed may give evidence upon oath, 
‘and is in Iaw a competent witnefls; but the credibility of her 
} teftimony, and how far forth fhe is to be believed, mug be left 
to the jury upon the circumftances of fact that concur in that 
| ‘teftimony. For inftance: if the witnefs be of good fame; if 
fil the prefently difcovered the offence, and made fearch for the of- 
: fender ; if the party accufed fled for it; thefe and the like are 
concurring circumftances, which give greater probability to her 
evidence. But, on'the other fide, if fhe be of evil fame, and 
ftand unfupported by others ; if fhe concealed the injury for any 
-confiderable time after the had Bay shana) to complain ; if the 


C | place, 


| 


Bi Cod. 9. 9.2% Ff 47.2. 39. a: h fol. 1476 
g 1 Hal. P.-C; 629. 1 Hawk, Ps C, 108. 
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with regard to the competency and credibility of witnefles; 
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place, where the faét was alleged to be committed: was W 

it was poflible fhe might have been heard, and fhe made no out 
cry; thefe andthe like circumftances carry a ftrong, but not], 
conclutive, ue that her teftimony is falfe or “feigned. i 


Moreover, if the rape be charged to be committed on- ni} 
infant under twelve years of age, fhe may ftill be a competent 
witnefs, if fhe hath fenfe and underftanding to know the nature] 
and obligations of an oath; and, even if fhe hath not, it is thought | 
by fir Matthew Hale! aii the ought to beheard without eae 
give the court information ; though that alone will not be | | 
cient to convict the oifenuer And he is of this opinion, firlt, 
becaufe the nature of the offence being fecret, there may be | 
no other poffible proof of the actual fact; though afterwards | 
there may be concurrent circumftances to combo it, proved 
by other witnefles: and, fecondly, becaufe the law allows what 
the child told her rioters or other relations, to, be given in evi- 
dence, fince the nature of the cafe admits frequently of no bet- 

ter proof; and there is much more reafon for the court to hear 
the narration of the child herfelf, than to receive it at fecond 
hand from thofe who fwear they heard her fay fo. And indee 
it is now fettled, that infants of any age are to be heard; and, i 
they have any idea of an oath, to be alfo fworn: it being me 
by experience that infants of very tender years often give ‘the 
cleareft and trueft teftimony. But in any of thefe cafes, Sheth i 
the child be fworn or not, it is to be wifhed, in order to render 
her evidence credible, that there fhould be (oie concurrent tele | 
timony, of time, place and circumftances, in order to make out 
the fact; and that the conviction fhould not be grounded fingly, 
on the motinnorted accufation of an infant nner years of dif- 
cretion. There may be therefore, in many cafes of this nature, 
‘witneffles who are competent, that is, who may be admitted to! 
be heard ; and yet, after being heard, may prove not to be cre-' 
dible, or tach as the jury is bound to believe. For one excel-' 


| 
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Ba nteos the trial by jury is, that the jury are triors of the credit 


of the witnefles, as well as of the truth of the fact. 


« Ir is true, fays this learned judge’, that rape is a moft 


& deteftable crime, and therefore ought feverely and impartially 


* tobe punifhed with death; but it muft be remembered, that 


* itis an accufation eafy to be made, hard to be proved, but 
MA P , 


‘harder to be defended by the party accufed,though innocent.’ 


‘© we may be the more cautious upon trials of offences of this 
© nature, wherein the court and jury may with fo much eafe be 
impofed upon, without great care and yigilence ; the heinouf- 
** nefs of the offence many times tranfporting the judge and jury 
*¢ with fo much indignation, that they are overhaftily carried to 
*« the conviction of the perfon accufed thereof, by the confident 
** teftimony of fometimes falfe.and malicious witneffes.” 


- IV. Wuat has been here obferved, efpecially with regard 
to the manner of proof, which ought to be the more clearin 


proportion as the crime is the more deteftable, may be applied 


to another offence, of a {till deeper malignity; the infamous 
I crime againf? nature, committed either with man or beaft. A 
crime, which ought to be ftrictly and impartially proved, and 
then as ftrictly and impartially punifhed. Butitisan offence of 


fodark a nature, fo eafily charged, and the negative fo difficult 
to be proved, that the accufation fhould be clearly made out : 
for, iftalfe, it deferves a punifhment inferior only to that of 


the crime itfelf. 7 


a 


} Twit not a& fo difagreeable a part, to my readers as well as 


myfelf, as to dwell any longer upon a fubje@, the very mention 
of whichis adifgrace to human nature. It will be more eligible 
to unitate in this refpeét the delicacy of our Englifh law, which 
freatsit, init’s very indictments, as a crime not fit to be named ; 
a . CW ae 


. jx Hal. P. C. 635, 


He then relates two very extraordinary cafes of malicious profe- - 
-cution for this crime, that had happened within his own obfer- 
vation; and concludes thus: “ I mention thefe inftances, that 
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§ peccatum illud horribile, inter chriftianos non nominandum* ae 
taciturnity obferved likewile by the ediét of Conftantius and Cons-]| 
fans; “« ubi fcelus eff id, quod non proficit feire, fubemus infure 
“ gere leges, armari jura gladio ultore, ut exquift fi af poents fubdan-\ 
© tur infames, qui funt, vel qui futuri funt, rei2? Which leads 
me to add a word concerning it’s punithmenty, 

Tuts the voice of nature and of reafon, and the exprefs tava 
of God", determine to be capital. Of which we have a fignal | 
inftance, long before the Jewifh difpenfation, by the deftruction 
of two cities by fire from heaven: fo that this is an nniver(alal| 
not merely a provincial, precept, And our antient law in fome | 
degree imitated this punifhment, by commanding fuch mif- | 
creants to be burnt to death"; though Fleta® fays they fhould be 
buried alive: either of which ‘ponifithenes was indifferently ufed 
for this crime among the antient Goths’. But now the general | 
punithment of all felonies is the fame, namely, by hanging: and i 
this offence (being in the times of popery only fubject to ecclefi- i 
aftical cenfures) was made felony without benefit of clergy by fta- |! 
tute 25 Hen. VIII. c. 6, revived and confirmed by’5 Eliz. c. 17. 
And the rule of law herein is, that, if both are arrived at years of || 
Cour agentes et confentientes part poena plectantur’, ae |! 


ay 


ie st are all the felonious offences, more immediately 
againit the perfonal fecurity of the fubject. The inferior offen- 
ces, or mildemefnors,* that fall under this head, are afaults, , 
batteries, sere falfe imprifonment, and kidnapping. 


V; VI. V I. Witu regard to the nature of the three firft of q 
‘kets Rach cdes in general, I have nothing farther to add to what 
has already been obferved in the preceding book of thefe com- } 

mentaries’; 


k Seein Rot. Pearl. 50 Edw. UT. n. 58,4 m Levit. xx. 13. 15. 
complaint, thata Lombard did commit the —s Brit. c. 9. 
" fin* that was not tobe mamed”’, (12 Repe * . oO /. 1.6. 37., - 
37) 9 ha p Stiernh. de jare Goth. |. 3. ¢. 2. 
~VGod, 9+ 9+ 316 ' gq 3 Ink. 59. 
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| mentaries’; when we confidered them as private wrongs, or 
)) civil injuries, for which a fatisfaction or remedy is given td the 
party aggrieved. But, taken in a public light, asa breach of 
the king’s peace, anaffront to his government, and a damage 
done to his fubjects, they are alfo indictable and punifhable with 
‘fine and imprifonment ; or with other ignominious corporal pe- 
nalties, where they are committed with any very atrocious de- 
Bi fion®. Asincafe of an affault with an intent to murder, or 
with an intent to commit either of the crimes laft {fpoken of ; 
i which intentional aflaults, in the two laft cafes, indictments 
| 


facts themfelves, on account of the difficulty of proof: and. 
i} herein, befides heavy fine and imprifonment, it is ufual to award 
iy judgment of the pillory. 

(( Re 

Wy TueRre is alfo one {pecies of battery, more atrocious and 
q | penal than the reff, which is the beating of a clerk in orders, 
if or clergyman; on account of the Paiech and reverence due to 


ay his facred character, as the minifter and embaflador of peace. 


" | Accordingly it is enacted by the ftatute called articul cleri, 
yo Hdw. Il. c. 3. that if any perfon lay violent hands upon a 
j clerk, the amends for the peace broken {hall be before the king ; 
j that is by indictment in the king’s courts: and the affailant may 
Ii alfo be fued before the bifhop, that excommunication or bodily 
Mg] penance may. beimpofed : which if the offender will redeem by 
‘§] money, to be given to the bifhop, or the party grieved, it may 
be fued for before the bifhop ; whereas otherwife to fue in any 
{piritual court, for civil damages for the battery, falls within the 
: danger of praemunire’. But fuits are, and always were, allow- 
ij able in the fpiritual court, for money agreed to be given asa 
ig commutation for penance’. So that upon the-whole it appears, 
‘fy that a perfon guilty of fuch brutal behaviour to a clergyman, is 
fubject to three kinds of profecution, all of which may be pur- 
fued for one and the fame offence: an indictment, for the breach 

VoL. IV. oD d of 


x See Vol. III. pag. 130, t 2, Inft! 49%+ 6200" 
| s 1 Hawk. P. C. 65, rt aay Artic ae Edw, IT, c. a, Ni. Bs 53s 
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are much more ufual, than forthe abfolute perpetration of the | 
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of the king’s peace by fuch affault and battery; a civil action, 
for the {pecial damage fuftained by the party injured ; and a fuit}) 
in the ecclefiaftical court, firft, pro correctione et falute animae by} 
enjoining penance, and then again for fuch fum of money as fhall]’ 
be agreed on for taking off the penance enjoined : it being ufual | 
in thofe courts to exchange their fpiritual cenfures for a round] 
compenfation in’ money’; perhaps becaufe poverty is generally 
efteémed by the moralifts the beft medicine pro falute animae. | 


VIII. Tue two remaining crimes and offences, againft the}: 
perfons of his majefty’s fubjects, are infringements of their nas| 
tural liberty: concerning the firft of which, fal/e imprifonment, | 
it’s nature and incidents, I muft content myfelf with referring} 
the ftudent to what was obferved in the preceding volnme™,} 
when we confidered it as a mere civil injury. But, befides tine) 
private fatisfaction given to the individual by adtion, the law} 
alfo demands public vengeance for the breach of the king’s peace,} 
for the lofs which the ftate fuftains by the confinement of one} 
of it’s members, and for the infringement of the good order of} 
fociety. We have before feen", that the moft atrocious degree | 
of this offence, that of fending any fubject of this realm a pri} 
foner into parts beyond the feas, whereby he is deprived of the} 
friendly affiftance of the laws to redeem him from fuch his cap- 
tivity, is punifhed with the pains of praemumre, and incapacity 
to hold any office, without any poflibility of pardon’. Inferior} 
degrees of the fame offence of falfe imprifonment are alfo punith- 
able by indiétment (like affaults and batteries) and the delin- 
quent may be: fined and imprifoned’. And indeed* there can 
be no doubt, but that all kinds of crimes of a public nature, 
all difturbances of the peace, all oppreflions, and other mifde- 
mefnors whatfoever, of anotorioufly evil example, may be in- 
cicted at the fuit of the king. | | 


, 
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Tx, Te other remaining offence, that of kidnapping, being 
the forcible abdu@ion or ftealing away of man, woman, or child 
from their own country, and felling them into another, was ca- 
pital by the Jewifh law. <“ He that ftealeth a man, and felleth 
«¢ him, or if he be found in his hand, he {hall furely be put to 
«+ death °. ” Solikewife in the civil law, the offence of {piriting 


away and ftealing men and children, which was called plagium, 
_ andthe offenders plagiari1, was punifhed with death *. This is 
unqueftionably a very heinous crime, as it robs the king of his 
- fabjetts, banifhes a man from his country, and may in it’s. con- 
_fequences be productive of the moft cruel and difagreeable hard- 


thips; and therefore the common law of England has punifhed 
it with fine, imprifonment, and pillory*. And alfo the ftatute 
11 & 12 W. Ill. c. 7. though principally intended againft pirates, 


has a claufe that extends to prevent the leaving of fuch per- 
‘fons abroad, as are thus kidnapped or fpirited away ; by emact- 


ing, that if any captain of a merchant veffel fhall (during his 


i) being abroad) force any perfon on fhore, or wilfully leave him 
behind, or refufe to bring home all fuch mem as he carried out, 
if able and defirous to return, he. fhall fuffer three months i1m- 


_ prifonment. And thus much for offences that more immediately 
Le aa the perfons of individuals. 

7 ; Dad a2 
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CHAPTER THE SIXTEENTH. 


or INDIVIDUALS. 


HE only two offences, that more immediately affect the | 
habitations of individuals or private fubletio are thofe of >| 


pt | 


arfon and burglary. i 


n| 


I. Arson, ab ardendo, is the malicious and wilful burning Off 
the houfe or outhoufes of another man. This is an offence of. 
very great malignity, and much more pernicious to the public” 
than fimple theft: becaufe, firft, it is an offence againft that 
right, of habitation, which is acquir ed by the law on nature as, 
wellas by the laws of fociety: next, becaufe of the terror and 
confufion that neceflarily attends it ; and, lafily, becaufe in 
fimple theft the thing ftolen only ean it’s mafter, but ail 
remains n effe for the benefit of the eine. whereas by burning. 
the very fubftance is abfolutely deftroyed. It is alfo frequently 
more deftructive than murder itfelf, of which too it is often the | 
caufe: fince murder, atrocious as it is, feldom extends beyond | I 
the felonious act defigned ; whereas fire too frequently involves 
in the common calamity perfons unknown to the incendiary, and 
not intended to be hurt by him, and friends as well as cnemics. | 4 


' : For ( 


i 


this crime. 
/ahoufe as may be the fubject of this offence; next, wherein the 
1 offence itfelf confifts, or what amounts to a burning of fuch . 
/houfe; and, 


# taken away by avariety of Watutes ; 
-in the next chapter, and have made the punifhment of wilful 


| Fa 
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For Chien foe the civil law* punifhes with death fuch as 
malicioufly fet fire to houfes in towns, and contiguous to others; 
but is more merciful to fuch as only fire a cottage, or houfe, 
ftanding by itfelf. 


2.2 


Our Enelith law alfo diftinguithes with much accuracy upon 
And therefore we iil enquire, firft, what is fuch 


laftly, how the offence is punifhed. 


“ 


1. Nor only the bare dwelling houfe, but all outhonfes that 


are parcel thereof, though not contiguous thereto, nor under the , 


fame roof, as barns and ftables, may be the fubject of arfon?. 
And this by thecommon law: which alfo accounted it felony to 
urna fingle barn in the field, if filled with hay or corn, though 
not parcel of the dwelling-houfe’. The burning ofa ftack of 
corn was antiently likewife: accounted arfon’. And indeed all the 
niceties and diftinctions which we meet with in our books, con- 
cerning what fhall, or {hall not, amount to arfon, feem now to be 
which will be mentioned 


burning equally extenfive as the mifchief. The offence of arfon 


| (ftridtly fo called) may be committed by wilfully fetting fire to 
}one’s own houfe, provided one’s neighbour’s houfe is thereby 
alfo burnt; 
‘not amount to ak though the fire. was kindled with intent 
‘to burn another’s® 
‘commit a felony aewuate to the fame crime; though it does, 
‘in fome cafes, by particular ftatutes. However fick wilful firing 


but if no mifchief isdone but to one’s own, it does 


For by the common law no intention to 


one’s own houle, im a town, is a high mifdemefnor, and punith- 
able by fine, imprifonment, pillory, and perpetual fureties for 
the good behaviour‘. And if a landlord or reverfioner fets fire 

. to 
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,to his own houfe, of which another is in poffeflion under a 
leafe from " himfelé or from thofe whofe eftatehe hath, it fhall 
be accounted arfon ; for, during He keels, the houfe is the pro- | 


perty of the rehant’. ‘ | | 


2. As to what fhall be faid a burning, foas to amount to . 
arfon:, a bare intent, or attempt to do it, by actually fetting fire 
to an houfe, unlefs it abfolutely burns, foes not fall within the | ; 
defcription of zncendit et combuffit; which were words neceflary, | 
in the days of law-latin, to all indi€tments of this fort. But | 
thé burning and dontaiiing of any partis fufficient ; though the | : 
fire be .afterwards extinguithed?. Alfo it muft be a malicious 
burning ; otherwife it is only atrefpafs: and therefore no neg- 
ligence or mifchance amounts to it.. For which reafon, though | 
an unqualified perfon, by ihooting witha gun, happens to fet 
fire to the thatch of a houte, this fir Matthew Hale determines 
not to be felony, contrary to the opinion of former ie | 
But by ftatute 6 Ann.c. 31. any fervant, negligently fetting fire 
to a houfe or outhoufes, fhall forfeit roo/, or be fent to the’ ; 
houfe of correction. for eighteen months: in the fame manner | 
as the Roman law diredted “ eos, qui negligenter ignes apud fe | 


ee ae a fuftibus vel flagellis caedt*.” 4 


3. ‘Tue puntfoment of arfon was death by our antient Saxon 
laws'. And, in the reign of Edward the firft, this fentence was | 
_ executed by a kind of /ew talionis; for theincendiaries were burnt | 
to death™: as they were alfo by the Gothic conftitutions". e 
face Hen. Vi. c. 6, made the wilful burning of houfes, ands 


crime of hip treafon. But it wasagain valfaced to felony by tl 
general acts of Edward VI and queen Mary: and now the punifh- | 
ment er all capita felonies is oe namely, by. falpeniioms 4 


‘ 

g@ x Foft. rs. - DLL Inae. &. 70 

h x Hawk. P. C. 106, m Britt. c. 9. 

iz Halt B.C, 560. n Stiernh. de jure Goth, I. 3. ¢.  . 
k Ff. 3.15. 4: 


‘ oie 
= 5 ‘a r 
2 Oh. AG. | Wrones, 229 


21 Hen. VIII. c. 1. but that ftatute was repealed by 1 Edw. VI. 
c. 12. and arfon was afterwards held to be oufted of clergy, 
i) with refpec&t to the principal offender, only by inference and 
deduction from the flatute 4 & 5 P.& M. c. 4. which exprefsly 
j denied it to theacceflory®; though now it is exprefsly denied to 
i the principal alfo, by ftatute 9 Geo. I.c. 22. 


U. Burcrary, or nocturnal houfebreakino, burgt latroci- 
nium, which by our antient law was called Aame/ecken, as itis in 
} Scotland to this day, has always been looked upon as a very 
i heinous offence: not only becaufe of the abundant terror thatit 
naturally carries with it, but alfo as it is a forcible invafion and 
difturbance of that right of habitation, which every individual 
might acquire even in aftate of nature; an invafion, which in 
fach a ftate, would be fure to be punithed with death, unlefs 
the affailant were the ftronger. But in civil fociety, the laws 
alfo come in to the afliftance of the weaker party: and, befides 
that they leave him this atur ‘al right of killing the agereflor, | 
ifhe can, (as was fhewn ina former “ chapter") they alfo protect 
and avenge him, in cafe the might of the affailant is too power- 
fol. And the law of England has fo particular and tender a re- 
gard to the immunity ofa man’s houfe, that it ftiles it his caitle, 
vad will never fuficr it to be violated with impunity: agreeing 
herein with the fentiments of antient Rome, as expreiled inthe 
words of ‘Tully®; “ quid enim fanctius, quid omni religzone muni- 
\Ggeus, quam domus uniufcujufque civium?? For this reafon no 
doors can in general be broken open to execute any civil procefs; 
though, in criminal caufes, the public fafety fuperfedes the pri- 
fee Hence alfo in part arifes the animadverfion of the law 


upon eaves-droppers, nufancers, and incendiaries: and to this 
principle it mult be afligned, that a man may aflemble people 
together lawfully (at leaft if they do not exceed cleven) without 
danger of railing a ub rout, or unlawful aflembly, in order to 
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protect and defend his houle ; ; which he is not permitted to do| 
in any other cafe’. 


i u £ definition of a burglar, as given us by fir Edward coed | 

‘¢ he that by night breaketh and entereth into a manfion n-} 
<s outs with intent to commit a felony.” In this definition} 
there are four things to be confidered; the time, the place, the 
manner, and the intent. 


{ 


1. THe time muft be by night, and not by day ; ; for in the} 
day time there is no burglary. We have feen‘, in the cafe of } 
juttifiable homicide, how much more heinous all laws’ made an} 
attack by night, rather than by day ; allowing the party attacked} 
by night to kill the affailant with impunity. As to what is } 
reckoned night, and what day, for this purpofe: antiently the | 
day was accounted to begin only at funriling, and to end imme- 
diately upon funfet ; but : the better opinion feems to be, that i 
there be daylight or crepu/culum enough, begun or left, to dif 
cern a man’s face withal, it is no burglary". Butthis does not} 
extend to moonlight; io then many midnight burglaries would } 
gounpunifhed: and befides, the malignity of the offence does} 
not fo properly arife from it’s being done in the dark, as at thi >| 
dead of night; when all the creation, except beatts 3 prey, are] 
at reft; when fleep. has difarmed) the owner, and rendered hi 
cattle defencelefs. 


| 
2. As tothe place. It muft be, according to fir Edward Coke? si 
definition, in a manjion houfe; and therefore to account for the: 
reafon why breaking open a church is burglary, as it undoutedly | 
is, he quaintly obferves that it is domus manfinalis Det“.” But it) 
does not feem abfolutely neceflary, that it fhould in all cafes be a 
manfion- houfe ; for it may alfo be committed by breaking the 
ean j 
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, gates or walls of a town in the night*; though that perhaps fir 
Edward Coke would have called the manfion-houte of the garri- 


fon or corporation. Spelman defines burglary to be, ‘ nodlurna 


6 diruptio alicujus habitaculi, vel ecclefiae, etiam murorum portarumve 


« burgi, ad feloniam perpetrandum.” And therefore we may fately 
conclude, that the requifite of it’s being domus manfionalis is only 
inthe burglary of a private houfe; which isthe moft frequent, 


and in which it is indifpenfably neceflary to form it’s guilt, that 


it muft be ina manfion or dwelling houfe. For no diftant barn, 
warehoufe or the like, are under the fame privileges, nor looked 
upon as aman’s caftle of defence: ‘nor is a breaking open of 
houfes wherein no man refides, and which therefore for the time” 
being are not manfion-houfes, attended with the fame circum- 
ftances of midnight terror. A houfe however, whereina man 


| fometimes refides, and which the owner hath only left. for a 


fhort feafon, animo revertendi, is the object of burglary ; though 
no one be in it, at the time of the fact committed’. And if 
the barn, ftable or warehoufe be parcel of the manfion-houfe, 


‘though nct under the fame roof or contiguous, a burglary may 
‘be committed therein ; for the capital houfe protects and _privi- 
leges all it’s branches and appurtenants, if within the curtilage’ 
or homeftall*. A chamber in a college or an inn of court, 
where each inhabitant hatha diftinct property, is, to all other 
| purpofes as well as this, the manfion-houfe of the owner*. So 
alfo is a room or lodging, in any private houfe, the manfion for 
the time being of thelodger. The houtfe of a corporation, in- 
habited in feparate apartments by the officers of the body cor- 


porate, is the manfion-houfe of the corporation, and not of the 
refpettive officers’.- But if I hire a fhop, parcel of another man’s 
houfe, and work or trade in it, but never lie there; it is no 


* 
i 
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dwellinghoufe, norcan burglary be committed therein : for by 
the leafe it is fevered from the reft of the houfe, and therefore 
is not the dwellinghoufe of him who occupies the other part; 
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neither cant be faid to dwell therein, aie I never lie theres} 
Neither can burglary be committed in a tent or booth ereGted in 
a market or fair; though the owner may lodge therein*: for cil 

law regards thus okt nothing but permanent edifices; a houfe,| 
or church, the wall, or gate of atown; and it is the folly of | 
the owner tolodge in fo fragile a tenement: but his lodging 
there no more makes it burglary to break it open, than it would 
be to uncover a tilted waggon in the fame circumftances. ial 


3. As to the manner of committing burglary; there mut 
‘be both a breaking th an Aue to Bian ne if: But they a 


they are burglars’. There aeele be an seal Bremenee noe 
mere legal claufum fregit, (by leaping over invifible ideal boun 
daries, hick may conflitute a civil trefpafs) but a fubftant 
and forcible irruption. As at leaft by breaking, or taking 
the glals of, or otherwife opening, a window; picking a lock ot 
opening it witha key; nay, by lifting up the latch of a door, 
or unloofing any other faftening which the owner has provided 
Butifa perfon leaves his doors or windows open, it is his own} 
folly and negligence; and if man enters therein, it is no bu: 
glary: yet if he afterwards unlocks an inner or chamber door, ; 
is fo’. But to come down a chimney 1 is held a burglarious entry;| 
for that is as much clofed, as the nature of things will permit®, | 
- $o alfo to knock at a door, and upon opening it, to ruth in, with 
a fel nious intent ; or, under pretence of taking lodgings, to fall 
upon the landlord and rob him; or to procure a conitable to gain 
admittence, in order to fearch far traitors, and then to bind the 
conftable and rob the houfe: all thefe entries have been. adj judg | 
ed burglarious, though there was no actual breaking : at for th | 
Jaw will not fuffer itfelf to be trifled with by fuch evafions, | 4 
pecially under the cloke of legal procels - And fo, ifa fervant 
. opens 
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opens and enters his mafter’s Sieben door with a felonious de- 
fign ; or if any other perfon logding in the fame houfe, or in a 
| public i inn, opens and enters another’s door, with fuch evil in- 
tent ; itis burglary. Nay, if the fervant con{pires with a rob-— 
Bi ber, and lets him into the’ houfe by night, this is burglary in 
both: for the fervant is doing an unlawful act, and the oppor- 
tunity afforded him, of eine it with greater eafe, rather agera- 
vates than extenuates the guilt. As for the entry, any the teaft’ 
degree of it, with any, part of the body, or with an inftrument: 
held in the hand, is fuflicient: as, to ftep over the threfhold, to. 
jput a hand or a hook in at a window to draw out goods, ora 
piftol to demand one’s money, are all of them burglarious en- 
tries®. The entry may be before the breaking, as well as after: 
for by ftatute 12 Ann. c. 7. if a perfon enters into, or is within, 
the dwelling-houfe of another, without breaking in, either by 
day or by night, withintent tocommit felony, and. fhall in the 
nment break out of the fame, this is, declared to be burglary ; 
there having before been different opinions concerning it : lord 
Bacon! holding the affirmative, and fir Matthew Hale” the 
negative. But itis univerfally agreed, that there muft be both 
E 


vabreaking, either in fact or by implication, and alfo an Stns : 
ja order to complete the burglary. 


Vig 


5 i; As tothe intent ; it is clear, that fuch breaking and entry 
miuft be with a felonious intent, otherwife it is only a trefpafs. 


into execution, or only demonfirated by fome atternpt or overt 
act, of which the jury i is to judge. And therefore fuch a breach 
nad entry of a houfe as has been before defcribed,. by night, 
with intent to commita robbery, a murder, a rape, or any otHer 
ree burglary ; whether the thing be actually perpetrated 


Ow t co common law, or only created {6 by ftatute; fince 
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And i it is the fame, whether fuch intention be actually carried 
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that flatute, which makes an offence felony, gives - incidentally 
all the properties of a felony atcommon law’. . 


Tvs much for the nature of burglary ; which issias has 


been faid, a felony at common law, but within the benefit of | 


clergy. The ftatute however of 18 Eliz. c. 7. takes away clergy 


from the principals, and that of 3 & 4W. &M. c. 9. from all | 


acceflories before the fat. And, in like manner, the laws of 
Athens, which pipithed no fimple theft with death, made bag 
glary a capital crime’. 


n x Hawk. P.C. 105. © Pott. Antiq. b. 3. ¢. 26. 


/ 


ee ee a o_o—_e_EoEoEOEoOooo_OEoEOEOOOeEEEOOeee 


(CHAPTER THE 6EVENTEENTH. 
ae ‘ ‘a , ; f . 
OF OFFENCES acainst PRIVATE PROPERTY. 
‘tg | 
BO HE next, and laft, fpectes of offences againft private fub- 
i jects are fuch as more immediately affect their property. 
Of which thereare two, which are attended with a breach of 
the peace; Jarciny, and malicious mifchief: and one, that_ is 
equally injurious to the rights of property, but attended with 
no act of violence ; which is the crime of forgery. Of thefe 
three in their order. ‘s | 


I 


I. Larciny, or theft, by contraction for latrociny, /atroci- 
nium, is diftinguifhed by the law into two forts; the one called 
-fimple \arciny, or plain theft unaccompanied with any other atro- 
cious circumftance; and mixt or compound larciny, which alfo 
* includes in it the aggravation of a taking from one’s houfeor - 
_perfon. | 


- Awp, firft, of /mple larciny: which, when it is the fteal- 

ing of goods above the valué of twelvepence, is called grand : 
larciny ; when of goods to that value, or under, is ett larciny : 
offences, which are confiderably diftinguifhed in their punith- 
ment, but not otherwife. I fhall therefore firft confider the 


nature of fimplelarciny in general ; and then fhall obferve the 
different degrees of punifhment, inflicted on it’s two feveral 
branches. , 


SIMPLE 


* 


chy PUBLIC 


Simp ve larciny then is“ the felonious taking and carrying | 
© away, of the perfonal goods of another.” This offence cer- 
tainly commenced then, whenever it was, that the bounds of }| 
property, or laws of meum and tuum, were eftablithed. ‘ How | 
far fuch an offence can exift in a tate of nature, where all things : 
areheld to becommon, is a queftion that may be folved with | 
very little difficulty. The difturbance of any individual, in the | | 
occupation of what he has feifed to his prefent ufe, feems to be | 
the only offence of this kindincident to fuch a flate. But, un- | 
queitionably, in focial communities, when property is eftabliie ij 
the neceflity whereof we have formerly feen*, any violation | 
of that property is fubjectto be punifhed by the hve of foci i; 
though how far that punifhment fhould extend, is matter of con-_ of 
fiderable doubt. At prefent-we will examine the nature of thett, | 
or larciny, as laid down in the foregoing definition. 


1. Ir muft be a taking. This implies the confent of the | 
owner to be wanting. Therefore no_delivery of the goods from i; 
the owner to the offender, upon truit, can ground a larciny. 
Asif A lends Ba horfe, and he rides away with him; or; if 14} 
fend Bonds by a carrier, and he caries them away 3 thefe are no. | 
larcinies®. But if the carrier opens:a bale or pack of goods, or 
pierces. a vellel of wine, and takes aay part thereof; or if he 
carries it to the place appointed, and afterwards takes away the 
whole, thefe are larcinies*: for here the animus furandi is ma- 
nifeft ; fince in the firft cafe he had otherwife no inducement to | 
open the goods, and in the fecond the truft was determined, the 
delivery having taken it’seffect. But bare non-delivery fhall not 
of courfe be intended to arife froma felonious defign; inc 
that may happen from a variety of other accidents. Neither b 
the common law was it larciny in any fervant to run away with — 
the goods committed to him to keep, but only a breach of civil — 
eat But te ftatute 33 Hen. Vitou Tr. the fervants of perfons | 
SE hae eB het ok ereeaa iu 
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| cepit et afportavit was the old law-latin. A bare removal from the 
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dean accufed of embezzling their mafter’s goods may by 
writ out of chancery (iffued by the advice of the chief juftices 
and chief baron, or any two of them) and proclamation made 
thereupon, be fummoned to appear perfonally in the court of 
king’ ’s bench, to anfwer their mafter’s executors in any civil fuit 
for fach goods; and ‘hall, on default of appearance, be attainted 
offelony. Andby ftatute 21 Hen. VUI. c. 7. if any fervant 
-embezzles his mafter’s goods to the value of forty fhillings, it 
is made felony; except in apprentices, and fervants under 
| eighteen years old. But if he had not the poffeflion, but only 
thé care and overfight of the goods, as the butler of plate, the 
herd of fheep, and the like, the embezzling of them is fe- 
lony at common law". So ifa gueft robs his inn or tavern of a 
piece of plate, it is larciny ; for he hath not the pofleffion de- 
livered to him, but merely the ufe‘: and fo it is declared to be 
by ftatute 3&4 W. & M.c. 9.if a lodger runs away with the 
goods from his ready furnifhed lodgings. Under fome circum- 
ftances alfoa man*may be guilty af sory in taking his own 
goods: asif he fteals them froma pawnbroker, or any one to 
whom he hath delivered and entrufted them, with intent to 
, charge fuch bailee with the value; or if he robs his own mef- 
fengeron the road, with intent to charge the hundred with the 
} ae oe to the flatute of Winchetter’. - 


ie 


4 sage “al HERE muft not fie be a taking, but a carrying away: 


placein which he found the goods, though the thief does not 
quite make off with them, isa faflicient afportation, or carrying 
away. Asifa man be leading another’s horfe out of a clofe, and 
be apprehended i in the fact; or if a guelt, ftealing goods out of 
-aninn, has removed them eon his chamber down ftairs; thefe. 


_ have been adjudged fufficient carryings away, to conititute’a lar- 


ap, Or if a thief, eng to fteal plate, takes it out ofa 
mi cat ¥ cheft 
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| cheft in which it was, and lays it down upon the floor, but is} j 
furprized before he can make his efcape with it; this is Jarciny®. | 


et 

. Tuts taking, and carrying away, mutt. alfo be felinioady | 
that is, done animo furandi: or, as the civil law expreffes it, 
lucri caufa'. This requifite, befides excufing thofe who labour |! 
under incapacities of mind or will, (of whom we fpoke fufli- | 
ciently at the entrance of this book") indemnifies alfo mere tree | 
paflers, and other petty offenders, Asif a fervant takes his mai 
ter’s horfe, without his knowlege, and brings him home again 
if a neighbour takes another’s plough, that is left in the elds, 
and ufes it upon his own land, and then returns it: if, u et | 
colour of arrear of rent, where none is due, I diftrein another’s 
cattel, or feife them: all thefe are mifdemefnors and tre{pailes, 
but no felonies!. The ordinary difcovery of a felonious intent 18 
where the party doth it clandeftinely ; or, being charged with the 
fact, denies it. But this is by no means the only criterion of | 
Pi saeais: for in cafes that may amount to larciny the variety of | 
‘circumitances i is fo great, and the complications thereof fo ming= } 
ted; that it is impoffible to recount all thofe, which may i tipe| ; 
“a fans intent, or animum furandi: wherefore they muft 


ie to the due and attentive confideration of the court and j jury. “| 
ay 
4. Tuts felonious taking and carrying away mate be of the 

_ perfonal goods of another: for if they are things real, yO» favour 
of the realty, larciny at the common law cannot be committed 
of them. Lands, tenements, and hereditaments (either a 

_ real or incorporeal) cannot in their nature be taken and carried 
away. And of things likewife that adhere to the freehold, as 
corn, grafs, trees and the like, or lead upon a houfe, no larciny | 

» could be committed by the rules of the common law; but the . 
feverance of them was, and in many things is ftill, merelya 
trefpafs : which depended on a fubtilty in the legal notions of 
our 
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our anceftors. Thefe things were parcel of the real eftate; and 
| therefore, while they continued fo, could not by any pofflibility 
be the fubject of theft, being abfolutely fixed and immoveable™. 
And if they were fevered by violence, fo as to be changed into 
moveables; and at the fame time, by one and the fame continued 
ad, carried off by the perfon who fevered them; they could 
never be faid to be taken from the proprietor, in this their newly 
acquired ftate of mobility (which is effential to the nature of lar- 
ciny) being never, as fuch, in the actual or conftructive poffefiion 
-of any one, but of him who committed the trefpafs. He could 
! not n ftrictnefs be faid to have taken what at that time were the 
| ‘-, goods of another, fince the very act of taking was what 
turned them into perfonal goods. But if the thief vas them 
at one time, whereby the trefpafs is completed, and they are 
converted into perfonal chattels, in the conftructive pofleffion o£ 
him on whofe foil they are left or laid; and comes again at an- 
| other time, when they are fo turned into perfonaity, and takes 
them away ; it is larciny: and fo itis, 1f the owner, or any one 
elfe, has fevered them®. And now, by the ftatute 4 Geo. II. 
|.c. 32. to fteal, or fever with intent to fteal, any lead or iron 
, fixed to a houfe, or in any court or garden thereunto belonging, 
ismade felony, liable to tranfportation for feven years: and to 
- fteal, damage, or deftroy underwood or hedges, and the like, to 
_ rob orchards or gardens of fruit growing therein, to fteal or other- 
| wife deftroy any turnips or the roots of madder when growing, 
_ are ° punifhable criminally, by whipping, fmall fines, imprifon- 
ment, and fatisfaction to the party wronged, according to the 
nature of the offence. Moreover, the ftealing by night of any 
trees, or of any roots, fhrubs, or plants to the value of 5s, is 
by ftatute 6 Geo. III. c. 36. made felony in the principals, 
aiders, and abettors,-and in the purchafers thereof knowing the 
_ fame to be ftolen: and by ftatute 6 Geo. Il. c. 48. the ftealing 
of any timber trees therein {pecified”, and of any root, {hrub, 
Ft 
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or plant, by day or night, 1s liable to pecuniary penalties for | 
the two firft offences, aa for the third is conftituted a felony | 
liable to tr anion te for feven years. Stealing ore out of mines: 
is alfo no larciny, upon the fame principle of adherence to the | 
frechold; with an exception only to mines of black lead, the }, 
ftealing of ore out of which is felony. without’ benefit of clergy |; 
by ftatute 25 Geo. II.c. 10. Upon nearly the fame principle the 
ftealing of writings relating toa real eftate is no felony, but a }, 
trefpafs’: becaufe they concern the land, or (according to our } 
technical language) favour of the realty, and are confidered as | 
part of it by the law; fo that they defcend to the heir together 
with the land which ele concern’, ce 


H 


Bonps, bills, and notes, which concern mere cho/es in alion, 
were alfo at the common law held net to be fuch goods whereof 
larciny, might be committed ; being of no intrinfic value! sand not 
importing any property in the poffeffien of the perfon from whom — | 
they are taken. But by the flatute 2 Geo. Il.c. 25. they are now | 
put upon the fame footing, with refpect to larcinies, as the money '| 
they were meant to-fecure. And, by ftatute 7 Geo. Ill.c. 50. HM, 
any officer or fervant of the poft- ‘pice fhall fecrete, embezzle, or 
deitroy any letter or pacquet, containing any bank note or other) 
valuable paper particularly fpecified in the aét, or fhall fteal the 
fame out of any letter or pacquet, he fhall be guilty of felony with-_ 
out benefit of clergy. Or, if he hall defiroy any letter or pacquet | 
with which he has received money for the poftage, or fhall ad-’ | 
vance the rate of poitage on any letter or pacquet fent by the poft, , 
and fhall fecret the money received by fuch advancement, he thall 
be guilty of fingle felony. Larciny alfo could notat common law _, 
be committed of treafure-trove, or wreck, till feifed by the king 
or him who hath the franchife ; for till fuch feifure no one ay | | 
a determinate property therein. But by ftlatute 26 Geo. Il. ¢. 19. 
plundering, or itealing from, any fhip in diftrefs (whether wreck | 
or no wreck) is felony without benefit of cler Sy; in like caapneal 
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as, by the civil law’, this inhumanity is punifhed inthe fame — 
degree as the moft atrocious theft. 


Larctny alfocannot be committed of fuch animals, in which 
there is no property either abfolute or qualified ; as of beafts that 
‘are ferae naturae, and unreclaimed, fuch as deer, hares, and 
conies, ma foreft, chafe, or warren, fifh in an open river of 
pond; or wild fowls at their natural liberty’. Bat if they are 
reclaimed or confined, and may ferve for food, it is otherwife, 
even at common law: for of deer fo inclofed in a park that they 
may be taken at pleafure, fifh in a trunk, and pheafants or par- 
tridges ina mew, larciny may be committed". And now, by 


W ftatute 9 Geo. I.c. 22. to kill or fteal any deer in a foreft, or 


other place, enclofed 5 to rob a warren; or to fteal fith from a 
iver or pond, being in this laft cafe armed and difguifed ; thefe 
are felonies without benefit of clergy. And by ftatute 13 Car, Il. 
c. 10. to fteal deer m any foreft, though uninclofed, is a tor- 
feiture of 20/. for the firft offence, and by flatute to Geo. IL. 
| ¢. 32. feven years tranfportation for the fecond offence: which 
punifhment is alfo inflicted for the firft offence upon fuch as 


j come to hunt there, armed with offenfive weapons. Alfo by 
§ ftatute 5 Geo. lil.c. 14. the penalty of tranfportation for feven 
y years is inflicted on perfons ftealing or taking fifh in any water 


| within a park, paddock, garden, orchard or yard; and on the 
receivers, aiders, and abettors: and.the like punifhment, or 


| whipping, fine, or imprifonment, is provided for the taking or 


killing of conies" in open warrens. And a forfeitureof five pounds 
to.the owner of the fithery ts made payable by perfons taking or 
deftroying (or attempting fo to do) any fifh in any river or other | 
water within any inclofed ground being private property. Steal- 

ing hawks, in difobedience to the rules prefcribed by the fatute 


| 37 Edw. Ill. c. 19. is alfo felony*. It is alfo faid’, that, if fwans 


be lawfully marked, it is felony to fteal them, though at large 


im a public river ; and that itis likewife felony to fteal them, 
Hts though 


$ Cod. 6.2. 18. w See flat. 22 & 23 Car, Il, c. 25. 
ta Hal. P.C: s11, Foft. 366. x 2 Inft. 68. 


ua Hawk, P.C. 94, x Hal. P.C, saz, y Dalt, Juft. c. 156. 
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though unmarked, ifin any private river or pond: otherwife 
it is only atrefpafs. But, of all valuable domeftic animals, as | 
horfes, and of all animals domitae naturae, which ferve for food, 
as fwine, ftheep, poultry, and the like, larciny may be com-| 
mitted ; and alfo of the flefh of fuch as are ferae naturae, when | 
killed’, As to thofe animals, which do not ferve for food, and 
which therefore the law holds to have no intrinfic value, as dogs |, 
of all forts, and other creatures kept for whim and pleafure, } 
though a man may have a bafe property therein, and maintaina | 
civil action for the lofs of them*, yet they are not of fuch efti- | 
mation, as that the crime of ficaling them amounts to larciny®, | 


NoTWITHSTANDING however that no larciny can be com- 
mitted, unlefs there be fome property in the thing taken, and an | 
owner; yet, if the owner be unknown, provided there be a pro- | 
perty, it is larciny to ftealit; and an indictment will lie, for the’ | 
goods of a perfon unknown‘. In like manner as, among the | 
Romans, the lex Hoftilia de furtis provided, that a profecution | 
for theft might be carried on without the intervention of the | 
owner’. This is the cafe of ftealing a fhrowd out of a grave ; 
which is the property of thofe, whoever they were, that buried | 
the deceafed: but ftealing the corpfe itfelf, which has no owner, | 
(though a matter of great indecency) is no felony, unlefs fome 
of the gravecloths be ftolen with it®. Very different from the 

Jaw of the Franks, which feems to have refpected both as equal | 
offences; when it dire¢ted that a perfon, who had dug a corpfe 
out of the ground in order to ftrip it, fhould be banithed from _ 
fociety, and no one fuffered to relieve his wants, till the rela- 
tions of the deceafed confented to his readmiffion’. 


age 


— gg 


Havine thus confidered the general nature of fimple lar- 
ciny, 1 come next to treat of it’s puni/hment. Theft, by the | 
Jewith law, is only punifhed with a pecuniary fine, and fatis- 


faction — 
‘ oo 
z x Hal. P. C. srz.4 d Gravin. J. 3. §. 106. 
a See Vol. II. pag. 393. e See Vol. II. pag. 429. 
b 1 Hal. P.C. g12. £ Montefy. Sp, L. b. 30. ch. 19. 
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ut ab latrocintis cobibeat eos, qui nullam aliam 
artem quaerendi vittus habent. (Mori. Utopia. 
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'@ion to the party injured®. And in the civil law, till fome 
very late conftitutions, we never find the punifhment capital. 
The laws of Draco at Athens punifhed it with death: but, his 
laws were faid to be written in blood; and Solon afterwards 
changed the penalty toa pecuniary mulct. And {othe Attic laws 


‘n general continued"; except that once, in a time of dearth, 


it was made capital to break intoa garden and fteal figs: but 
this law, and the informers againft the offence, grew {o odious, 
that from them all malicious informers were ftiled fycophants ; 
a name, which we have much perverted from it’s original mean- 
ing. From thefe examples, as well as the reafon of the thing, 
many learned and fcrupulous men have queftioned the propriety 
if not lawfulnefs, of inflicting iF a punifhment for fimple 
theft! And certainly the natural punifhment for injuries to 
property feems to be the lols of the offender’sgown property : 
which ought to be univerfally the cafe, were all men’s fortunes 
equal. But as thofe, who have no property themfelves, are ge- 
Ley the moft ready to attack the property of others, it has 
been found neceflary inftead of a pecuniary to fubftitute a cor- 
poral punifhment : yet how far this corporal punifhment ought — 
to extend, is what has occafioned the doubt. Sir Thomas More’, 

and the marquis Beccaria*, at the diftance of more than two 
centuries, have very fenfibly propofed that kind of corporal 
punifhment, which approaches the neareft to a pecuniary fatis- 


fa&ion ; viz, a temporary imprifonment, with an obligation to 
labour, firft for the party robbed, and afterwards for the public, 


in works of the moft flavifh kind: in order to oblige the of-_ 
fender to repair, by his induftry and diligence, the depredations. 
a Boos : he 


men pecunia furtum, haud morte, mul&avit ; 
ne putemus Deum, in nova lege clementiae que 
pater imperat filiis, majorem indulfiffe nobis in- 
vicem facviend: licentiam. Haec funt cur non 


g Exod, c. xxii. 

h Petit. LL. Attic. 1. 7. tit. 5. 

i Eft enim ad vindicanda furta nimis atrox 
nec tamen ad refraenanda fufficiens : quippe ne- 


que furtum fimplex tam ingens facinus eft, ut 
capite debeat plettis neque ulla poena eft tanta, 


edit, Glafg. 1750. pag. 21.) Denique cum 
Kew Mofaica, quanguam inclemens et afpera, ta- 


licere putem : quam vera fit abfurdum, atque 
edjam perniciofum reipublicae furem atque bo- 
micidam ex aequo puniri, nemo eft (opinor) gus 
nefciat. (Ibid. 39.) 

j Utop. pag. az. 

k ch. 22. 


ae 


. 


he has committed upon private property and public order. But 
notwithftanding all the remonftrances of {peculative politician}, 
and moraliits, the punifhment of theft {till continues, through} 
out the greateft part of Europe, to be capital: and Puffendorf]| 
together with fir Matthew Hale™, are of opinion that this muff. 
always be referred to the prudence of the legiflature ; who-ar} 
to judge, fay they, when crimes are become fo enormous as tq 
require fuch fanguinary reftrictions’. Yet both thefe writer} 
agree, that fuch punilhment fhould be cautioufly inflicted, and 
never without the utmoft neceflity. 


ftandard in the time of king Athelitan, eight hundred years ag 
is at common law regularly death. Which, confidering the great 
intermediate alteration in the price or denomination of money, 


q 
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Ovr antient Saxon laws nominally punifhed theft with death 


if above the value of twelvepence: but the criminal was per] 
mitted to redeem his life by a pecuniary ranfom; as, among thei, 
anceftors the Germans, by a ilated number of cattle®’. But in 
the ninth year of Henry the firft, this power of redemption wag. 


taken away, and all perfons guilty of larciny above the value of 


twelvepence were directed to be hanged; which law continues 
in force to this day’. For though the inferior fpecies of theft| 
or petit larciny, is only punifhed by whipping at common law*| 
or by flatute 4 Geo. I.c. 11. may perhaps be extended to trantf.- 
portation for feven years, yet the punifhment of grand larciny, or 


the ficaling above the value of twelvepence, (which fum was the 


is undoubtedly a very rigorous conititution; and made fir Henry 


Spelman (above a century fince, when money was at twice it’s; 
prefent rate) complain: that while every thing elfe was rifen in 


} 


it’s nominal value, and become dearer, the life of man had con- 
tinually grown cheaper’. It is true, that the mercy of juries 


| 


will often make them ftrain a point, and bring in larciny to be 


under the value of twelvepence, when it is really of much greater 


value: 
IL. of N. b. 8. c. 3, px Hal. P.@.rz. 3 Tat. 53, 
m 1 Hal. P. C. 13. q 3 Inft. 218. 
mn See pag. 9. ¢ ‘EY Ghe7, 359, 


o Tac, de mor. Germs 6s 12 
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alue: but this is a kind of pious perjury, and does not at all ex- 
ufe our common law in this refpect from the imputation of fe- 
erity, but rather ftrongly confeffes the charge. It is likewife 

ruc, that, by the merciful extenfions of the benefit of clergy 
yy our modern ftatute law, a perfon who commits a fimple lar- 
iny to the value of thirteen pence or thirteen hundred pounds, 
hough guilty ofa capital offence, fhall be excufed the pains of 
feath: but this is only for the firft offence. And in many cafes of 
imple larciny the benefit of clergy is taken away by flatute: as 

rom horfeftealing*®; taking woollen cloth from off the tenters’, 
wr linen from the place of manufacture’; ftcaling fheep or other 
attle fpecified in the acts"; thefts on navigable rivers above the 
value of forty fhillings”; plundering veffels in diftrefs, or that 
jave fuffered fhipwreck*; ftealing letters fent by the poft’; and 
Mo ftealing deer, hares, and conies under the peculiar circum- 
tances mentioned in the Waltham black a¢t*. Which additional 
everity is owing to the great malice and mifchief of the theft 
nfome of thefe inftances; and, in others, to the difficulties 
men would otherwife lie under to preferve thofe goods, which 
re fo eafily carried of. Upon which lait principle the Roman 
aw punifhed more feverely than other thieves the abzgei, or 
Realers of cattle? ; andthe da/neariz, or fuch as ttole the cloaths 
of perfons who were wafhing in the public baths: both which 
sonftitutions feem to be borrowed from the laws of Athens*. 
And fo too the antient Goths punifhed with unrelenting feverity 
Wichefts of cattle, or of corn that was reaped and left in the field: 
S\uch kind of property (which no human induftry can fufliciently 
Hizuard) being efteemed under the peculiar cuftody of heaven*. 
And thus much for the offence of /imple larciny. 


. 
| 
| 
| 


MIXED 
a rey ‘ ey 
s Stat. Edw, VI. c. 1252 & 3 Edw. VI. c. 19. 
Mic. 33. 32> Biz. c. 12. fy ; y Stat. 7 Geo. TIT. ¢375.0. 

t (State oa) Gary WS corss -\ z Stat. 9 Geo. I. c. 22. 
ev Stat. 18 Geo. TL cha7. a Ff. 47. t. 14. 

u Stat. 14 Geo. TI. c. 6. 15° Geo. I. c. 34. b Ibid. t. 17- 
_ w Stat.24 Geo, II. c. 45. c Pott. Antiqu. b. 1. c. 26. 

- x Stat, 12 Ann. ft, 2. 18, 26 Geo. I. d Stiernh, de jure Goth, 1. 3. 55 
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MixED, or compound larciny is fuch as has all the properties | 
ofthe former, butis accompanied with one of, or both, the ag- | 
gravations of ataking from one’s houfe or perfon. Firkt therefore }, 
of larciny from the hou/e, and then of larciny from the perfon. | 


1. Larcrny from the sou/z, though it feems (from the con- 
fiderations mentioned in the preceding chapter‘) to have a 
higher degree of guilt than fimple larciny, yet is not at all dif. | 
tinguifhed from the other at common law‘: unlefs where it is 
accompanied with the circumftance of breaking the houfe by 
night; and then we have feen that it falls under another de- | 
{cription, wz. that of burglary. But now by feveral aéts of | 
parliament (the hiftory of which is very ingenioufly deduced by | 
a learned modern writer®, who hath fhewn them to have gras 
dually arifen from our improvements in trade and opulence) the | 
benefit of clergy is taken from larcinies committed in an houfe |. 
inalmoft every inftance. The multiplicity of which a¢ts is apt | 
to create fome confufion; but upon comparing them diligently |: 
we may collect, that the benefit of clergy is denied upon the | 
follawing domeftic aggravations of larciny ; viz. Firft, in alk 
larcinies above the value of twelvepence, committed, 1..In a | 
- church or chapel, with or without violence, or breaking the 1 
fame*: 2. In a booth or tent in a market or fair, in the day | 
time or in the night, by violence or breaking the fame; the owner ° 
or fome of his family being therein ': a0 ina dwellinghoufe by 
day, by breaking the fame, any perfon being therein*: 4. Ina : 
dwelling houfe by day, without breaking the fame, any perfon 
being therein and put in fear': 5. Ina dwellinghoufe by night, 
without breaking the fame, the owner or fome of his family ' 
being therein, and put in fear ™. Secondly, in all larcinies fa ‘ 
the value of five sbillings, committed, 1. By breaking any dwel- 


linghoufe,) | 
e See pag. 223. i Stat. 5 & 6 Edw. VI. c. 9, | 
f 1/Hawk P. C, 08. k Stat. 3 & 4 W. & Mic. 9: 
g Barr. 375, Gc. , Al Ibid. i‘ 
h Stat. 43 Hen. VIII, ¢, x. 1 Edw, VI. m Stat.23 Hen. VILL o 1 
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Jlinghoufe, or any outhonfe, fhop, or warehoufe thereunto be- 
longing, in the day time, although no perfon be therein": 2. By 
| privately ftealing in any thop, warchoufe°, coachhoute, or table, 
by day or by night; though the fame be not broken open, and 
though no perfon be therein. Laftly, in all larcinies fo the value 
of forty Joillings from a dwellinghoufe, or it’s outhoufes, without 
breaking in, and whether any perfon be therein or no *. 


4 Sy 


og. Larciny from the perfon is either by privately ftealing ; 
“or by open and violent affault, which is ufually called rodbery. 


| Tue offence of privately ftealing from a man’s per/on, as by 
picking his pocket or the like, without his knowlege, was de- 
barred of the benefit of clergy, fo early as by the flatute & Ehz. 
¢. 14. But then it muft be fuch a larciny, as ftands in need of 
the benefit of clergy, viz. of above the value of twelve-pence ; 
‘elfe the offender fhall not have judgment of death. For the 
-ftatute creates no new offence ; but only takes away the benefit of 
clergy, which was a matter of grace, and leaves the thief to the 
regular judgment of the antientlaw’. This feverity (for a mott 
| fevere law it certainly is) feems to be owing totheeafe with 
which fuch offences are committed, and the difficulty of guard- 
“ing againft them : befides that this is an. infringement of pro- 
perty, in the manual occupation or corporal pofleflion of the 
owner, which was an offence even in a ftate of nature. And 
therefore the faccularii, or cutpurfes, were more feverely punifh- 
ed than common thieves by the Roman and Athenian laws’. 
| ore and violent larciny from the perfon, or robbery, the 
_ rapina of the civilians, is the felonious and forcible taking, from 
_ the perfon of another, of goods or money to any value, by putting 
him in fear’. 1. There muft be a taking, otherwife it is no | 
robbery. A mere attempt to rob was indeed held to be felony, 


a 


y 
2 4Voxr. IV. Gg « lo 
n Stat. 39 Eliz. c. 15. Ly} y 1 Hawk. P. C. 08. 
o See Fofter.78. Barr. 379. s Ff 47.11. 7. Pott, Antiqu, 1. 1. c. 26. 
/p Stat. 10 & 11 We Tic. a3. t x Hawk P, C, 95, ‘ 
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fo late as Henry the fourth’s time": but afterwards it was taken | 
to beonly a mifdemefnor, and puniihable with fine and imprifon- } 
ment; till the ftatute 7 Geo. If. c. 21. which makes it a felony 
tranfportable for feven years. If the thief, having once takena 
purie, returns it, Rillit isa robbery: and fo it is, whether the 
taking be ftrictly from the perfon of another, or in his prefence } i 
only ; as where a robber by menaces and violence puts a man in f 
fear, and drives away his fheep or his cattle before his face”, 
2. Itis immaterial of what value the thing taken is: a penny as 
well as a pound, thus forcibly extorted, makesarobbery*. 3. Laft- fF 
ly, the taking mutt be by force, or a previous putting in fears | 
which makes the violation of the perfon more atrocious than | 
privately ftealing. For, according to the maxim of the civil law’, | 
“© gui vi rapuit, fur improbior effe videtur.’ This previous putting - 
in fear is the criterion ‘that dittinguithes robbery from other lam 
cinies. For ifone privately fteals fixpence from the perfon a | 
another, and afterwards Keeps it by putting himin fear, this i Ag | 
no robbery, for ‘the fear is fubfequent*: neither is it capital, | 
as privately ftealing, being under the value of twelvepence. Yet | 
this putting in feat does not imply, that any great degree of ter 
ror or affright i in the party robbed is neceflary to conftitute a 
robbery: it is fuficient that fo much force, or threatening by | | 
word or gefture, be ufed, as might create an apprehenfion, of 
danger, or oblige a man to part Sh his property without or 
ag’ ainft his conient® . Thus,if aman be knocked down without 
previous warning, and firipped of his property while fentelefs, 4 
though firiétly he cannot be faid to be put m fear, yet this is ) 
undoubtedly a robbery. Or, ifa perfon, with a fword drawn begs | 

an alms, andI give it him through miftrutt and apprehenfion of 
violence, this is a felonious robbery®. ‘So if, under a pretence of | 
fale, a man forcibly extorts money from another, neither fhall ; 
this fubterfuge avail him. But it is doubted’, whether the force | 
ing a higler, or other chapman, to fell his wares, and Sivingy | 


bg 
him) | 
as 
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Vhim the full value of them, amounts to fo heinous a crime as 
robbery, 


ig HIS fpecies of larciny is debarred of the benefit of clergy 
by ftatute 23 Hen. Vill.c. 1. and other fubfequent ftatutes ; not 
Jindeed in general, but only when committed in or near the ne s 
highway. A robbery therefore in a diftant field, or foot an 
Iwas not punifhed with death‘; but was open to the benefit of 
Iclergy, till the ftlatute 3 & 4. W.& M. c. 9. which takes away 
| qm from robbery wherefoever antic: 


as MaLicious TD cf, or damage, is the next fpecies of 
|, injury to private property, which the law confiders as a public 
crime. This is {uch as is done, not animo furandi, or with an 
intent of gaining by another’s lofs; which is fome, though a 

weak, excufe: but either out ofa {fpirit of wanton cruelty, or 
black and diabolical revenge. In which it bears a near relation 
to the crime of arfon ; fort as that affects the habitation, fo this 
does the other property, of individuals. And therefore any da- 
mage arifing fromi this mifchievous difpofition, though only a 
heer afs at common Jaw, is now by a multitude of flatutes made 


| “penal in the higheft degree. Of thefe 1 thall extract the con- 
| tents in order ar time. 


|VAwo, firft, by ftatute 22 Hen. VII. c. 11. perverfely and 
malicioufly to cut down or deftroy the powdike, 1 in the fens of - 
| Norfolk and Ely, is felony. By ftatute 43 Eliz. c. 13. (for pre- 
venting rapineon the northern borders) to burn any barn or itack 
of corn or grain; or to prey, or make fpoil, of the perfons or 
goods of the fubject upon deadly feud, in the four northern 
counties of Northumberland, Weftmorland, Cumberland, and 
‘Durham ; or to give or take any money or contribution, there 
-ealled Broder to fecure fuch goods from rapine; is felony. 
without benefit of clergy. By ftatute 22 & 23 Car. Il.c. 7. to 
burn any ricks or ftacks of corn, hay, or grain, barns, houfes, 
} aa or kilns; or malicioufly, unlawfully, and willingly to 
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kul any horfes, fheep, or other cattle, in the night time, is few [ 
Jony ; but the offender may make his election to be tran{ported: } 
for feven years: and to maim or hurt fuch cattle is a trefpafs, | 
for which treble damages fhall be recovered. By ilatute 1 Ann, 
ft. 2.c. 9. captains and mariners belonging to fhips, and deftroy-_ | 
ing the fame, to the prejudice of the owners, (and by 4 Geo. I. } 
c. 12. to the prejudice of infurers alfo) are guilty of felony with- |) 
out benefit of clergy. And by ftatute 12 Ann.c. 18. making any | 
hole in a thip in diftrefs, or ftealing her pumps, or wilfully dow 
ingany thing tending to the immediate lofs of fuch thip, is felony | 
without benefit of clergy. By ftatute 1 Geo. Ivc. 48. malicioully 

to fet on fire any underwood, wood, or coppice, is made fingle: 
fclony. By ilatute 6 Geo. I.c. 23. the wilful and malicious tear- | 
ing, cutting fpoiling, burning, or defacing of the garments or | 
cloaths of any perfon pafling in the ftreets or highways, is felony. |: 
This was occafioned by the infolence of certain weavers and others; | 


who upon the introduétion of fome Indian fafhions prejudicial ! 
to their own manutactures, made it their practice to caft agha 
fortis in the itreets upon fuch as wore them. By ftatute 9 Geo. I. | 
c. 22. commonly called the Waltham black-act, occafioned by | 
the devaftations committed near Waltham in Hampthire, by per- 
fons in difguife or with their faces blacked ; (who feem to have” 
vefembled the Roberd{men, or followers of Robert Hood, that | 
in the reign of Richard the firft committed great outrages on thel| 
borders of England and Scotland‘) by this black ath, oF fay, 
which has in part been mentioned under the feveral heads of riots 
mayhem, and larciny, it 1s farther enacted, that unlawtully, ioe 
touffy, tumultuouily, and forcibly to demolifhorto pull down, or 
to begin to demolifh or pull down, any church, chapel, or meal 
inghoufe; or any dwellinghoufe, barn, ftable, or outhoufe; or un- | 
lawfully and malicionfly to fet fire toany houfe, barn, or outhoufe, 
(which in both cafes is extended by ftatute 9 Geo. Ill. c. 29.to all 
kinds of mills) or to any hovel, cock, mow, or ftack of COME 
firaw, hay, or wood; orto break down the head of any fifhpond, ' 
whereby the fith fhall be loft; or to kill, maim, or wound any | 
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cattle; or to cutdown or deitroy, any trees planted in an avenue, 
or growing in a garden, orchard, or plantation, for ornament, 
fhelter, or profit; all thefe malicious acts are felonies without 
benefit of clergy: and the hundred fhall be chargeable for the 
damages, unlefs the offender be convicted. In like manner by the 
‘Roman law to cut down trees, and efpecially vines, was punifhed 
in the fame degree as robbery ‘. By ftatutes 6 Geo. II. c. 37. and 
‘10 Geo. Il. c. 32. it is alfo made felony without the benefit of 
clergy, malicioufly to cut down any river or fea bank, whereby 
Jands may be overflowed; or to cut any hop-binds growing 
in a plantation of hops, or wilfully and maliciouily to fet fire to 
} any mincor delph of coal. By ftatute 28 Geo. II. c. 19. to fet 
] Gre to any gofs, furze, or fern, growing in any forelt or chafe, 
is fubject toa fine of five pounds. By ftatute 6 Geo. IIIc. 36. 
_& 48. wilfully to fpoil or deftroy any timber or other trees, roots, 
fhrubs, or plants, is for the two firlt offences liable to pecuniary 
penalties; and for the third if in the day time, and even for 
the firft if at night, the offender fhail be guilty of felony, and 
liable to tranfportation for feven years. And by itatute 9 Geo. HI. 
¢.29.wilfully and malicioufly to burn or deftroy any engine or other 
' machines, therein fpecified, belonging to any mine; or any fen- 
ces forinclofures purfuant to any act of parliament, is made fingle 
felony, and punifhable with tranfportation for feven years, in the 
offender, his advifers, and procurers. And thefe are the punith- 
ments of malicious mifchief. ; 
(BS 
Il. Forecery, or the crimen falfi, is an offence, which was 
_ punifhed by the civil law with deportation or banifhment, and 
fometimes with death®. It may with us be defined (at common 
law)to be, the fraudulent making or alteration of a writing to 
¢f the prejudice of another man’s right :’’ for which the offender 
may fuffer fine, imprifonment, and pillory. And alfo, by a variety 
of ftatutes, a more fevere punifhment is inflicted on the offender 
in many particular cafes, which are fo multiplied of late as almoft 
to become general, 1 fhall mention the principal inftances. 
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By hatute 5 Eliz. c. 14. to forge or make, or knowingly to i 
_ publifh or give in evidence, any forged deed, court roll, or will, | 

with intent to affect the right of real property, ether frechope 
or copyhold, is punifhed by a forfeiture to the party grieved of | 
double cofts and damages ; by ftanding in the pillory, and having | 
both his ears cut off, and his noftrils flit and feared ; by forfeiture 
to the crown of the profits of his lands, and by perpen impri- |; 
fonment. For any forgery relating to a term of years, or annuity, | 
bond, obligation, acquittance, releafe, or difcharge of any debt | 
or demand of any perfonal chattels, the fame fortes is given |, 
to the party grieved ; and on the offender is infli€ed the pillory, |. 
lofs of one of his ears, and half a year’s imprifonment: the fe- | 
cond offence in both cafes being felony without benefit of clergy, 


-Besives this general act, a multitude of others, fince the 
revolution, (when paper credit was firft,eftablifhed) have inflicted 
capital punifhment on the forging or altering of bank bills or | 
notes, or other fecurities"; of bills of credit iffued from the ex- 
chequer‘; of fouth fea bonds, ec": of lottery orders '; of army 
or navy debentures”; of Haft India bonds"; of writings under, 
feal of the London, or royal exchange, aflurance®; of a letter. 
of attorney or other power to receive or transfer ftock or annui- 
ties, and on the perfonating a proprietor thereof, to receive or . 
transfer fuch annuities, flock, or dividends’: alfo on the utter- 
ing or publifhing, as true, any counterfeited feaman’s will or pow- 
ers 7: to which may be added, though not ftriétly reducible to | 
this } head, the counterfeiting of mediterranean pafles, under the 
hands of the lords of the admiralty, to protect one from the pi- 
ratical ftates of Barbary"; the forging or imitating any ftamps to 
defraud the ftamp office’ ; pang the forging any marriage regifter | 


Or, 
h Stat. y & 8 W. Ill.c.31.8& 9 W. III. m Stat. 5 Geo. I. c. 14. 9 Geo. oc. 5. a 
Gag: 117Geo. Tyee 9a) 12-Geo. 1. er 328 n Stat. 12.Geo. I. c, 33. £1 a 
15 Geo. JI. c. 13. o Stat. 6 Geo, I. ¢. 18. Ries 
iSee the feveral atts for iffuing them. p Stat 8 Geo. I. c. 22. 9 Geo. I. c. 13. eo . 
k Stat. 9 Ann. c. 21.6 Geo. 1. c. 4. & — q Stat. 9 Geo. Ill. c. 30. ie 
yet, Gree. 1.30837. r Stat. 4. Geo. IT. c. 38. 


1 See the feveral aéts for the lotteries, s See the feveral ftamp adts. 
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orlicence': all which are by diftin& acts of parliament made 
felonies without benefit of clergy. And by ftatute 31 Geo. II. 
c. 32. forging or counterfeiting any ftamp or mark to denote the 
ftandard of goldand filver plate, and certain other offences of the 
like tendency,are madefelony, but not without benefit of clergy. 


) Tuere arealfo two other general laws, with regard to for- 
| gery: the one’ 2 Geo. Il. c. 25. whereby the firft offence in 
| forging or publifhing any forged deed, will, writing obligatory, 
bill of exchange, promiflory note, indorfement or atlignment 
thereof, or any acquittance or receipt for money or goods, with 
intention to defraud any perfon, is made felony tate benefit 
of clergy. And by ftatute 7 Geo. If.c. 22. it is equally penal to 
forge or utter a counterfeit acceptance of a bill of exchange, or 
the number of any accountable receipt for any note, bill, or any 
_other fecurity for money ; or any warrant or order for the pay- 
ment of money, or delivery of goods. So that, I believe, through 
the number of thefe general and fpecial provifions, there is now 
hardly a cafe poflible to be conceived, wherein forgery, that 
| tends to defraud, whether in the nameofa real or fictitious 
| perfon" , is not made a capital crime. 


’ Tuese are the principal infringements of the rights of pro- 
‘i perty ; ; which were the laft. Mics of offences againft indivi- 
_ duals or private fubjects, which the method of our diftribution 
has led usto confider. We have before examined the nature of 

all offences againft the public, or commonwealth ; againft the 
king or fupreme magiltrate, the father and sate of that, 
community ; againft the univertal law of all civilized nations ; 

together with fome of the more atrocious offences, of publicly 

pernicious confequence, againft God and his holy religion. And’ 
thefe feveral heads comprehend the whole circle of crimes and 
mifdemefnors, with the punifhment annexed to coach that are 
' cognizable by the laws of England. va 5 


t Stat, 26 Geo. TI,.c.733. u Foft, 116, &e, 


CHAPTER THE EIGHTEENTH. 


Or THE MEANS of PREVENTING OFFENCES, | 


E are now arrived at the fifth general bradch or head, | 

under which I propoted toc confider the fabject of this | 
book of our commentaries; viz. the means of preventing the | 
commiflion of crimes and mifdemefnors. And really it is an 
honour, and almoit a fingular one, to our Engitfh laws, that | 
they furnith a title of this fort: fince preventive juftice is upon } 
every principle, of reafon, of humanity, and of found policy, 
preferable in all refpects to punifbing juitice’: the execution of | 
which, though neceflary, and in it’s confequences a fpecies of | 
mercy to the commonwealth,is always attended with any harth ; 
and difagreeable circumftances. ° q 


Tuts preventive juftice coniifts in obliging thofe perfons, 
whom there is probable ground toiufpect of future mifbehaviour | 
to ftipulate with and to give full aflurance to the public, that. 
fuch offence as is apprehended fhall not happen; by finding 
pledges or fecurities for keeping the peace, or for their good 
behaviour. This requifition of fureties has been feveral | 
mentioned before, as part of the penalty inflicted upon fuch | 
have been guilty of certain grofs mifdemefnors: but there alf 4 
it muft be underftood rather as a caution againft the repetition 


of the offence, than any immediate pain or punifhment. And 
A indeed 


a Beccar. ch. 4r. 


De 


Ch. 18. _ 
indeed, if we confider all human punifhments in a large and 
extended view, we fhall find them all rather calculated to pre- 
vent future crimes, than to expiate the paft; fince, as was ob- 
ferved in a former chapter?, all punifhments inflicted by tempo- 
ral laws may be claffed under three heads ; fuch as tend to the 
| amendment of the offender himfelf, or to deprive him of any 
i power to do future mifchief, or to deter others by his example: 

all of which conduce to one and the fame end, of preventing 
| future crimes, whether that be effected by amendment difabi« 
lity, orexample. But the caution, which we fpeak of at pre- 
fent, is fuch as is intended merely for prevention, without any 
| 
} 
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| crime a@tually committed by the party, but arifing only from a 
probable fufpicion, that fome crime is intended or likely to hap- 
pen; and confequently it is not meant as any degree of punifh- 
| ment, unlefs perhaps for a man’s imprudence in giving jult 
}) groand of apprehenfion. 


Pa BEE 


Lar ER AE EE 


By the Saxon conflitution thefe fureties were always at hand, 
by means of king Alfred’s wile inftitution of decennaries or 
frankpledges ; wherein, as has more than once been obferved*, 
_ the whole neighbourhood or tithing of freemen were mutually 
| pledges for each others good behaviour. But, this great and ge- 
‘neral fecurity being now fallen into difule and neglected, there 
WM} hath fucceeded to it the method of making fufpected pertons 
| find particular and {pecial fecurities for their future condud: of 
which we find mention in the laws of king Edward the coa- 
| feffor’; « tradat fidejuffores de pace et legalitate tuenda.” Let us 
therefore confider, firft, what this fecurity is; next, who may 
; fi take or demand it; and, laftly, how it may be difcharged. 


A) ox. Turs fecurity confifts in being bound, with one or more 
| fareties, in a recognizance or obligation to the king, entered on 
Mi record, and taken in fome court or by fome judicial officer ; 
8) whereby the parties acknowlege themfelves to be indebted to the 
@) crown inthe fum required ; (for inftance 100/.) with condition 
Bee Voi.lVy 4 Sah ‘2. to 


b See pag. 11. c See Vol. I. pag. 113. d cap. 18: 
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to be void and of none effect, if the party fhall appear in court | 
on fuich a day, and in the mean time fhall keep the peace: either 
generally, towards the king, andall his liege people; or parti- | 
cularly alfo, with regard to the perfon who craves the fecurity. | 
Or, ifit be for the Boba behaviour, then on condition that he 
fhall demean and behave himfelf well, (or be of good behaviour) | 
either generally or fpecially, for the time ther ein limited, as for’ 
one or more years, Or for life. This recognizance, if taken by 
a jultice of the peace, muft be certified to the next feflions, in 
-purfuance of the flatute 3 Hen. VIL.c. 1. and if the condition of 
fuch recognizance be broken, by any breach of the peace in the 
one cafe, or any mifbehaviour in the other, the recognizance 
becomes forfeited or abfolute ; and, being e/freated or extracted 
(taken out from among the other records) and fent up to the 
ome ely the party and his fureties, having now become the 

cing’ 8 abfolute debtors, are fued for the feveral fums in whieg 
ee are relpectively bound, 


ine 


7 


2. Any juftices of the peace, by virtue of their commiffion, 


or thofe who are ex officio confervators of the peace, as was men- 
tioned in a former volume’, may demand fuch fecurity according 
to. their own difcretion: or it may be granted at the requeft of 
any fubject, upon due caufe fhewn, provided fuch demandant be 
under the king’s protection ; for which reafon it hath been for=_ 
merly doth whether Jews, Pagans, or Rae convicted of 
-a praemunire, were intitled thereto’. Or, if the juftice is aver fer 
to act, it may be granted by a mandatory writ, called a fupplie 
cavit, iffuing out of the court of king’s Bevel or chancery 
which will compel the juftice to act, as a minifterial and not,as_ 
a judicial officer : and he muft make a return to fuch writ, | 
{pecifying his compliance, under his hand and feal’. But this 
writ isfeldom ufed: for, when application is made to the fupe- 
~ jor courts, they ufually take the recognizances there, under the | 
directions of the ftatute 21 Jac, I.c, 8. And indeed a peer or 
at OB ; peerefs 


e See Vol. I. pag. 350. g F.N, B. 80. 2.P. Wms. 202+ 
we 7 
£ 1 Hawk. P. C. 126. ; 
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peerefs cannot be bound over in any other place, than the courts 
of king’s bench or chancery : though a juftice of the peace has 
a power to require fureties of any other perfon, being compos 
mentis and under the degree of nobility, whether he be a fellow, 
juftice. or other magiftrate, or whether he be merely a private 
‘man, Wives may demand it againft their hufbands ; or huf- 
‘bands, ift neceflary, againft their wives’. But feme-coverts, 


| and infants under age, ought to find fecurity by their friends 


only, and not to be bound themfelves: for they are incapable 


_ of engaging themfelves to anfwer any debt; which, as we ob- 


ferved, isthe nature of theferecognizances or acknowlegments. 


3. A RECOGNIZANCE may be difcharged, either by the de- 
mife of the king, to whom the recognizance is made ; or by the 
death of the principal party bound thereby, if not before for- 
feited ; or by order of the court to which fuch recognizance is 
“certified by the juftices (as the quarter feffions, aflifes, or king’s 
bench) if they fee fufficient caufe: or if he at whofe requett it 
was granted, if granted upon a private account, will releafe it, 


or does not make his appearance to pray that it may be con- 


tinued '. 


- Tuus far what has been faid is applicable to both fpecies of 
recognizances, for the peace, and for the good behaviour; de 
pace, et legalitate, tuenda, as exprefled in the laws of king Ed- 
ward. Butas thefe two fpecies of fecurities are in fome refpects 
different, efpecially as to the caufe of granting, or the means of 
forfeiting them ; I ihall now confider them feparately : and firft, 
fhall thew for what caufe fuch a recognizance, with fureties for 
the peace, is grantable ; and then, how it may be forfeited. 


Ga ME on AA N.Y juttice of the peace may, ex officio, bind all thofe . 
to keep the peace, who in his prefence make any affray ; or 

threaten to kill or beat another; or contend together with hot 
| h 2 and 


h 1 Hawk. P. C, 127,‘ ir Hawk. P. C, 129. 
j 2 Stra, 1207. 
U 
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and angry words; or go. about with unufual weapons or atten. | 
dance, to the terror of the people; and all fuch as he knows to} 
be common barretors; and fuch as are brought before him by | 
the conftable for a breach of the peace in his prefence ; and all |: 
fuch perfons, as, having been before bound to the peace, have 
broken it and forfeited their recognizances *. Alfo, wherever any}: 
private man hath juit caufe to fear, that another will burn his [ 
houfe, or do hima corporal injury, by killing, impri‘oning, or] 
beating him; or that he will procure others fo to do; he may [ 
demand furety of the peace againft fuch perion : and every juflice | 


; 
f 


of the peace is bound to grant it, if he who demands it will} 
make oath, that he is actually under fear of death or bodily harm | 
and will fhew that he has jult caufe to be fo, by reafon of the} 
other’s menaces, attempts; or having lain in wait for him; and/ 
will alfo farther fwear, that he does not require fuch furety out | 
of malice or for mere vexation'. This is called /wearing the | 
peace againft another: and, if the party does not find fuch fure- | 
ties, as the juftice in his difcretion thall require, he may imme: | 


m a jl 


diately be committed till he does ”. 
\ 


2. SucH recoghizance for keeping the peace, when given, | 
may be forfeited by any actual violence, or even an affault, or | 
menace, to the perfon of him who demanded it, if it be a fpe- 
cialrecognizance: or if the recognizance be general, by any’ 
unlawful action whatfoever, that either is or tends to a breach | 
of the peace; or more particularly, by any one of the many 
fpecies of offences which were mentioned as crimes againit the! 
public peace in the eleventh chapter of this book; or, by any: 
private violence'committed againit any of his majetty’s fubjects. | 
But a bare trefpafs upon the lands or goods of another, which 1s | 
a ground for a civil action, untefs accompanied with a’ wilful: 
breach of the peace, is no forfeiture of the recognizance ae 
Neither are mere reproachful words, as calling a man knave or | 


_ ‘liar, any breach of the peace, fo as to forfeit one’s recognizance 


(being 


k + Hawk. P. C. 146, m Ibid. 128. 
1 Ibid. 1276 n ibid, 131. 
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‘being looked upon to be merely the effect of unmeaning heat 


and paffion) unlefs they amount toa challenge to fight °. 


T we other fpecies of recognizance, with fureties, is for the 
good abearance, or good behaviour. This includes fecurity for 
the peace, and fomewhat more: we will therefore examine it 
jn the fame manner as the other. . 


If 


1. First then, the juftices are empowered by the itatute 
34 Edw. Ili.c. 1. to bind over to the good behaviour towards 


the king and his people, all them that be not of good fame, 


wherever they be found; to the intent that the people be not 
troubled nor endamaged, nor the peace diminifhed, nor mer- 
chants and others, pafling by the highways of the realm, be 
difturbed nor put in the peril which may happen by fuch oi- 
fenders. Under the general words of this expreflion, that be not 
of good fame, it is holden that a man may be bound to his good 
behaviour for caufes of fcandal, contra bonos mores, as well as 
contra pacem; as, for haunting bawdy houfes with women of bad 
fame ; or for keeping fuch women in hisown houfe; or for words 
tending to fcandalize the government, or in abufe of the officers 
of juitice, efpecially in the execution of their office. Thus alfo 
a juftice may bind over all night-walkers; eaves-droppers 5 
-fach as keep fufpicious company, orare reported to be pilferers 
or robbers ; fuch as fleep in the day, and wake on the night ; 
common drunkards ; whorematters ; the putative fathers of bal- 
tards; cheats; idle vagabonds ; and other perfons, whofe mif- 
behaviour may reafonably bring them within the general words 
of the flatute, as perfons not of good fame: an expreflion, it 
-muft be owned, of fo great a latitude, as leaves much to be de- 
termined by the difcretion of the magiftrate himfelf. But, if he 


commits a man for want of fureties, he mutt exprefs the caufe 
thereof with convenient certainty ; and take care that fuch caufe 
be a good one ®. 
2, A RE 


o x Hawk, P. C. 130. Pp Ibid. 133. 
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2. A RECOGNIZANCE forthe good behaviour may be for 
feited by all the fame means, as one for the fecurity of the peacd 
may be; and alfo by fome others. As, by going armed wit 
unufual attendance, to the terror of the people ; by fpeaking 
words tending to fedition ; or, by committing any of thofe ady 
of mifbehaviour, which the recognizance was intended to pre} 
vent. But not by barely giving freth caufe of fufpicion of that, 
which perhaps may never actually happen’: for, though it ig 
juft to compel fufpected perfons to give fecurity to the public 
againft mifbehaviour that is apprehended ; yet#it would be hard) 
upon fuch fufpicion, without the proof of any actual crime to 
-punith them by a forfeiture of their recognizance. i 


* 


qt Hawk. P.C. 333. 


CHAPTER THE NINETEENTH. 


» COURTS or a CRIMINAL JURISDICTION. 


HE fixth, and laft, object of our enquiries will be the 
method of inflifling thofe punifhments, which the law has 
innexed to particular offences ; and which I have conftantly 
‘ubjoined to the defcription of the crime itfelf. In the difcuffion 
of which I hall purfue much the fame general method, that I 
followed in the preceding book, with regard to the redrefs of 
civil injuries : by, firft, pointing out the feveral courts of cri- 
minal jurifdiction, wherein offenders may be profecuted to pu- 
nifhment ; and by, fecondly, deducing down in their natural 
order, and explaining, the feveral proceedings therein. 


First then, inreckoning up the feveral courts of criminal 
jurifdiction, I fhall, as in the former cafe, begin with an account © 
of fuch, as are of a public and general. yurifdiction throughout Us 
the whole realm ; and, afterwards, proceed to fuch, as are only 
of a private and /pecial jurifdition, and confined to fome par-= 
ticular parts of the kingdom. 


Pea 


I. In our enquiries into the criminal courts of public and 
general jurifdiction, I muft in one refpect purfuea different or- 
‘der from that in which I confidered the civil tribunals. For 
|there, as the feveral courts hada eradval {ubordination to each 
. other, 


ay PUBL | Boome 
other, the fuperior correcting and reforming the errors of the 
inferior, I thought it beft to begin with the loweft, and fo af-| 
cend gradually to the courts of appeal, or thofe of the moft ex-| 
tenfive powers. But as it is contrary to the genius and {pirit of | 
the law of England, to fuffer any man to be tried twice for the | 
fame offence ina criminal way, efpecially if acquitted upon the| 
firft trial ; therefore thefe criminal courts may be faid to be all} 
ae of each other: at leaft fo far, as that the fentence |, 
of the lowefl of them can never be controlled or reverfed by 
the higheft jurifdiction in the kingdom, unlefs for errorin mat-| 
ter of law, apparent upon the face of the record; though fome- 
times caufes may be removed from one to the whe before trial.) 
‘And therefore as, in thefe courts of criminal cognizance, chens| | 
is not the fame chain and dependence as in the others, I fhall| | 
rank them according to their dignity, and begin with the highelt| 
of all; wiz. 


« 


/ 


1. THe high court of parliament ; which is the fupreme court! 
in the kingdom, not only for the making, but alfo for the execu: | 
tion, of laws; by the trial of great and enormous offenders,} 
whether lords or commoners, in the method of parliamentary 
impeachment. As for acts of parliament to attaint particular 
perfons of treafon or felony, or to inflict pains and penalties, 
beyond or contrary to the common law, to ferve a fpecial pur 
pofe, I fpeak not of them; being to all intents and purpofes: 

new laws, made pro re naia, and by no means an execution of’ 

. fuch as arealready in being, But an impeachment before the. 
lords by the commons of Great Britain, in parliament, is a pro-' 

fecution of the already known and eftablifhed law, and has been 
frequently put in practice ; being a prefentment to the moft high’ 

and fupreme court of criminal jurifdiction by the moft folemn 

grand inqueft of the whole kingdom *. A commoner cannot: 

howe ever be impeached before the lords for any capital offence, 

but 


* 


4 
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but only for high mifdemefnors®: a peer may be impeached 
for any crime. And they nfually (in cafe of an impeachment 
ofa peer for treafon) addrefs the crown to appoint a lord high 
fteward, for the greater dignity and regularity of their pro- 
ceedings; which high fteward was formerly elected by the peers 
themfelves, though he was generally commiflioned by the king‘; 
but it hath of late years been ftrenuoufly maintained’, that the 
appointment of an high fteward in fuch. cafes is not indifpen- 
fably neceffary, but that the houfe may proceed without one. 
‘The articles of impeachment are a kind of bills of indictment, 
found by the houfe of commons, and afterwards tricd by the 
lords; who are in cafes of mifdemefnors confidered not only as 
their own peers, but as the peers of the whole nation. This is 
a cuftom derived to us from the conftitution of the antient Ger- 
mans; who in their great councils fometimes tried capital accu- 
{ations relating to the public: “ cet apud concilium accufare quo- 
que, et difcrimen capitis intendere’.? And it has a peculiar pro- 
priety in the Englifh conftitution > which has much improved 


‘upon the antient model imported hither from the continent. 


Vor. IV. jap For, 


b> When, in 4 Edw IIT. the king de- “ king to make and render the faid judg- 


manded the earls, barons, and peers, to give 
judgment againft Simon de Bereford, who 
had been a notorious accomplice in the trea- 


before the king in parliament, and faid all 


| with one voice, that the faid Simon was not 


their peer > and therefore they were not 
pound to judge him as a peer of the land. 
And when afterwards, in the fame parlia- 
ment, uhey were prevailed upon, in refpect 
of the notoriety and Aneinoufnefs of his 
crimes, to receive the charge and to give 
judgment again{t him, the following proteft 
and provife was entered on the parliament- 
roll. ‘And it is affented and accorded by 
<¢ our lord the king, and all the great men, 
«¢ in full parliament, that albeit the peers, 
&¢ as judges of the parliament, have taken 
€€ upon them in the prefence of our lord the 


fons of Roger earl of Mortimer, they came _ 


‘6 ment; yet the peers who. now are, or 
€¢ fhall be in time to come, be not bound or 
«© charged to render judgment upon others 
‘¢ than peers; nor that the peers of the land 
‘* have power to do this, but thereof ought 
© ever to be difcharged and acquitted: and 
“¢ that the aforefaid judgment now rendered 
‘© be not drawn to example or confequence 
“© in time to come, whereby the faid peers 
«6 may be charged hereafter to judge others 
<‘ than their peers, contrary to the laws of 
“«¢ the land, if the like cafe happen, which 
‘¢ God forbid.” (Rot. Parl. 4 Edw. III. 
n.2 6. 2 Brad. Hift. 190. Selden. ju. 
dic. in parl. ch. 1.) 

¢ 2 Halo Pac. 350% 
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For, though in general the union of the legiflative and judicial 


powers ought tobe moft carefully avoided‘, yet it may hap- 


pen that a fubject, intrufted with the adminiftration of public 
affairs, may infringe the rights of the people, and be guilty | 
of fuch crimes, as the ordinary magiftrate either dares not or }) 


cannot punifh. Of thefe the reprefentatives of the people, 
or houfe of commons, cannot properly judge; becaufe their con- 
ftituents are the partiesinjured : and can therefore only impeach, 
But before what court fhall this impeachment be tried? Not be- 
fore the ordinary tribunals, which would naturally be fwayed by 
the authority of fo powerful an accufer. Reafon therefore will 
fuggeft, that this branch of the legiflature, which reprefents 


the people, muft bring it’s charge before the other branch 
peop g & >» | 


which confifts of the nobility, who have neither the fame in- 
terefts, nor the fame paflions as popular aflemblies*. This is a 


vat fuperiority, which the conititution of this ifland enjoys, — 


over thofe of the Grecian or Roman republics: where the people 
were atthe fame time both judges and accufers. It is proper 


that the nobility fhould judge, to infure juftice to the accufed; | 
as it is proper that the people fhould accufe, to infure juttice 


to the commonwealth. And therefore, among other extraor- 
dinary circumftances attending the authority of this. court, 
there is one of a very fingular nature, which was infifted on 


by the houfe of commons in the cafe of the earl of Danby in~ 
the reign of. Charles [1*; and is now enacted by ftatute 12 & © 
13 W.IIl. c. 2. that no pardon under the great feal thall be | 


pleadable to an impeachment by the commons of Great- Britain 
in parliament’. ; 
4 


2. Tue court of the lord high fleward ot Great Britain’ is | 
a court inftituted for the trial of peers, indicted for treafon or _ 
felony, or for mifprifion of either', The office of this great 


magiftrate is very antient; and was formerly hereditary, or at 


leat 


£ See Vol. I. pag. 269. i See chap. 3r. 
g Montefgu. Sp. L. xi. 6. ‘ke 4 Inft. 58. 2 Hawk, P.C. 5. 42%. 


h Com. Journ, 5 May i679. ; 1 x Bulftr, 198. 
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leaft held for life, or dum bene fe geferit : but now it is ufually, 
and hath been for many centuries paft™, granted pro hac vice 
‘only; and it hath been the conftant practice (and therefore 
{eems now to have become neceflary) to grant it to a lord of 
parliament, elfe he is incapable to try fuch delinquent peer™. 
“When fuch an indictment is therefore found by a grand jury of . 
freeholders in the king’s bench, or at the aflifes. before the juf- 
tices of oyer and terminer, itis to be removed by a writ of cer- 
tiorari into the court of the lord high fteward, which only has 
power to determine it. A peer may plead a pardon before the 
court of king’s bench, and the judges have power to allow ite 
‘inorder to prevent the trouble of appointing an high fteward, 
merely for the purpofe of receiving fuch plea. But he may not 
plead, in that inferior court, any other plea; as guilty or not 
guilty, of the indictment; but only in this court: becaufe, in 
confequence of fuch plea, itis poflible that judgment of death 
might be awarded againft him. The king therefore, in cafe a 
peer be indicted of treafon, felony, or mifprifion, creates a lord 
high fteward pro hac vice by commiflion under the great feal ; 
which recites the indictment fo found, and gives his grace 
- power to receive and try it fecundum legem et confuetudinem An- 
gliae. Then, when the indictment is regularly removed, by 
| writ of certiorari, commanding the inferior court to certify it up 
- to him, the lord high fteward directs a precept to a ferjeant at 
"arms, to fummon the lords to attend and try the indicted peer. 
This precept was formerly iffued to fummon only eighteen or 
twenty, feleGted from the body of the peers: then the number 
came to be indefinite ; and the cuftom was, for the lord high 
fteward to fummon as many as he thought proper, (but of late 
years not lefs than twenty three®) and that thofe lords only 
{hould fit upon the trial: which threw a monftrous weight of 


Ne ade power 
m Pryn. on 4 Inft. 49- doit faire un precept__———pur faire venir xX 
n Quand un feigneur de parlement ferra feigneurs, ou xviii, OC. (Yearb. 13 Hen. VIL 


arrein de treafen, ou felony, le roy par fes lettres rr.) See Staundf, P.C. 152. 3 Inft. 28. 
patents fera un grand et fage feigneur defire 4inft. so. 2 Hawk.. P. C. 5. Barr. 234. 
“Je grand fenefchal @ Angleterre : qui———« o Kelynge. 56. 
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power into the hands of the crown, and this it’s great officer, |: 
of felecting only fuch peers as the then predominant party |i 
fhould moft approve of. And accordingly, when the earl of | 
Clarendon fell into difgrace with Charles Il, there was a defign ! 
formed to prorogue the parliament, in order to try him by a_} 
felect number of peers; it, being doubted whether the whole 
houfe could be induced to fall in with the views of the court®, 
But now, by flatute 7 W. Ill.c. 3. upon all trials of peers for | 
treafon or mifprifion, all the peers who have a right to fit and, |! 
vote in parliament fhall be fummoned, at leat twen ty days before |} 
fuch trial, to appear and vote therein ; and every lord appearing | 
fhall vote in the trial of fuch peer, firft taking the oaths of al- 


legiance and fupremacy, and fub{cribing the declaration againtt 
popery. 


Durine the feflion of parliament the trial of an indi@ed peer | 
is not properly in the court of the lord high fteward, but before | 
the court laft-mentioned, of our lord the king in parliament’, 
It is true, a lord high fteward is always appointed in that cafe, to 
regulate and add weight to the proceedings; but he is ratherin 
the nature of a {peaker pro tempore, or chairman of the court, 
than the judge of it; for the colle@tive body of the peers are | 
therein the judges both of law and fact, and the high Neward 
has a vote with the reft, in right of his peerage. But in the ' 
court of thé lord high fteward, which is held in the recefs of _' 
parliament, he is the fole judge in matters of law, asthe lords | 
triors are in matters of fact; and as they may not interfere with ) 
him in regulating the proceedings of the court, fo he has no | 
right to intermix with them in giving any vote upon the trial’. | 
Therefore, upon the conviétion and attainder of a peer for mur- | 
der in- full parliament, it hath been holden by thejudges*, that | 
in cafe the day appointed in the judgment for execution fhould — 
lapfe before execution done, a new time of execution may be 
appointed by either the high court of parliament, during it’s 

| fitting, 


p Carte’s life of Ormonde. Vol. 2. 


x State Trials; Vol. IV. 214. 43% 2. 
q Foft. 141. 
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fitting, though no high fteward be exifting, or, in the recefs 
of parliament, by the court of king’s bench, the record being 


removed into that court. 
[1 has been a point of fome controverfy, whether the bifhops 
have nowa right to fitin the court of the lord high fteward to try 
_ indiétments of treafon and mifprifion. Someincline to imagine 
| them included under the general words of theftatute of king Wil- 
liam, “all peers, who havea right to fit and vote in parliament :” 
| but the expreflion had been much clearer if it had been “ all 
| & Jords,” and not, “ all peers; for though bifhops, on account of 
the baronies annexed to their bifhopricks, are clearly lords of par- 
liament, yet, their blood not being ennobled, they are not univer- 
{ally allowed to be peers with the temporal nobility: and perhaps 
this word might be inferted purpofely with a view to exclude 
them. However, there is no inftance of their fitting on trials 
- for capital offences, even upon impeachments or indictments in 
full parliament, much lefs in the court we are now treating of; 
for indeed they ufnally voluntarily withdraw, but enter a pro- 
teft declaring their right to fiay. It is certain that, in the ele- 
venth chapter of the conftitutions of Clarendon, made in par- 
liament 11 Hen. IL. they are exprefsly excluded from fitting 
and voting in trials of life or limb: “ epifcopi, ficut caetert baro- 
&¢ mes, debent intereffe judiciis cum baronibus, quoufque pervenratur 
“ gd diminutionem membrorum, vel ad mortem: and Becket’s 
quarrel with the king hereupon was not on account of the ex- 
ception, (which was agreeable to the canon law) but of the ge- 
neral rule, that compelled the bifhops to attend atall. And the 
determination of the houfe of lords in the earl of Danby’s cafe’, 
which hath ever fince been adhered to, is confonant to thefe 
- conftitutions; “ that the lords fpiritual have a right to ftay and 
«¢ fit in court in capital cafes, till the court proceeds to the vote 
<¢ of guilty, or not guilty.” It muft be noted, that this refolu- 
tion extends only to trials in full parliament: for to the court of 
the lord high fteward (in which no vote can be given, but mere- 


ly 
- t Lords Journ, r5 May 1679. 
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ly that of guilty or not guilty) no bifhop, as fuch, ever was or ) 
could be fummoned; and though the ftatute of king William | 
regulates the proceedings in that court, as well asin the court 
of parliament, yet it never intended to new-model or alter it’s 
conftitution ; and confequently does not give the lords fpiritual | 
any right in cafes of blood which they had not before’. And | 
what makes their exclufion more reafonable, is, that they have 
no right to be tried themfelves in the court of the lord high | 
{teward”, and therefore furely ought not to be-judges there. 
For the privilege of being thus tried depends upon nobility of | 
blood, ratherthan a feat in the houfe ; as appears fromthe [ 
trials of popifh lords, of lords under age, and, (fince the union) 
of the Scots nobility, though not in the number of the jixteen 3, 
and from the trials of females, fuch as the queen confort or 
dowager, and of all peerefles by birth; and peerefles by mar-_ 
riage alfo, unlefs they have, when dowagers, difparaged them- | 
- felves by taking acommoner to their fecond hufband. 


ES OE 


3. THe court of ding’s bench*, concerning the nature of i! 
which we partly enquired in the preceding book’, was, (we may | 
remember) divided into a crown fide, and a plea fide. Andon _ | 
the crown fide, or crown office, it takes cognizance of all cri- || 
minal caufes, from high treafon down tothe moft trivial mifde- | 
mefnor or breach of the peace. Into this court alfo indictments 
from all inferior courts may be removed by writ of certiorari, and 
tried either at bar, or at m/i prius, by a jury of the county out — 
of which the indictment is brought. The ; Judges of this court 
are the fupreme coroners of the kingdom. “And the court itfelf — 
is the principal court of criminal jurifdiction (though the two 
former areof greater dignity) known to the laws of England. 
For which reafon by the coming of the court of king’s bench — 
into any county, as it was removed to Oxford on account of | 
the ficknefs in 1665) all former commiffions of oyer and fer- i | 
MINE. a 
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a Foft. 248. x 4Inft. 70. 2 Hal. P.C. 2. 2 Hawk, 
w Bro. Abr. ¢. Trial. rqa. PCG, 
y See Vol. III. pag. qr. | 


« judicia, dicente sus rege”. 


chamber, camera flellata’: 


I 


original’, 


| z Stiernhook /. 1. ¢. 2- 

a This is faid (Lamb. Arch. .154.) to 
have been fo called, either from’ the Saxoa 
word fteoran, to jfeer or govern; or from 
it’s punifhing the crimen ftellionatus, or co 
| fenage : or becaufe the room wherein it fate, 
the old council chamber of the palace of 


| Weftminfter, (Lamb. 148.) which is now 
converted into the lottery office, and forms 


the eaftern fide of new palace-yard, was full 


| of windows ; or (to which fir Edward Coke, 
4 Int. 66. accedes) becaufe havly the roof 


thereof was at the firft garnifhed with. gilded 
ftars. As all thefe are merely conjectures, 


| (for no ftars are {aid to have remained in the 


roof fo late as the reign of queen Elizabeth) 
I fhall venture to propofe another conjec~ 
tural etymology, as plaufible perhaps as 
any of them: It is well known that, be- 
fore the banifhment 


Edward I, their contraéts and obligations 


ef the Jews under 


| were denominated in our antient records 


Vt 


farra ox ftarrs, from a corruption of the 
Hebrew word, fbetar, acovenant. (Tovey’s 
Angl. judaic. 3x Selden. tit, of hon. ii. 34. 
Uxor. Ebraic. i. 14.) Thefe ftarrs, by an or- 
dinance of Richard the firft, preferved by 


Hoveden, were commanded to be enrolled 


A 


Wronces. 


miner, and general gaol delivery, 


but new-modelled by flatutes 3 Hen. 
21. Hen. VIII. c. 20. confifting of divers lords fpiritual and tem- 
poral, being privy counfellors, together with two judges of the 
courts of common law, without the intervention of any jury. 
‘Their jurifdition extended legally over riots, perjury, mifbe- 
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are at once abforbed and deter- 
ined ip/o facto: in the fame manner as by the old Gothic and 
jure vetufto obtinuit quieviffe omnia inferiora 


Ix to this court of king’s bench hath reverted all that 
was good and falutary of the jurifdiGion of the court of ftar- 
which was a court of very antient 


Vileics 1s ane 


haviour 


and depofited in chefts under three keys iu 


certain places; one, and the moft confider- 
able of which was in the king’s exchequer 
at Weltminfter: and no ftarr was allowed 
to be valid, unlefs it were found in fome of 
the faid repofitaries. (Madox hift. exch: 
c. 7. §.4, 5, 6.) The reom at the exche- 
the chetts 
ftarrs were kept, was probably called the 
ftarr-chamber ; and, when the Jews were 
applied to 
the ufe of the king’s council, when fitting 
in their judicial capacity. To confirm this 5 
the fir(t time the ftar-chamber is mentioned 
in any record, (Rot. clauf. 4% Edw. If. 
m.13.) it is faid to have been fituated near 
the receipt of that the 
king’s council, his chancellor, treafurer, 
juttices, and other fages, were affembled ez 
la chaumbre des effeilles pres la refceipt al Welf- 
minfter. For in procefs of time, when the 
meaning of the Jewifh /tarrs was forgotten, 
the word ftar-chamber was naturally render- 


quer, where containing thefe 


expelled the kingdom, was 


the exchequer : 


edin law-french, Ja chaumbre des efteilles, 


and in law-latin, camera ftellata ; which 


continued to be the ftile in latin till the dif 


{olution of that court. 
b Lamb. Arch. 156, 
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- haviour of fheriffs, and weber notorious mifdemefnors, contrary. | 


tothe laws of the land. Yet this was afterwards Kis lord Cla+ 


rendon informs us‘) ftretched “* to the aflerting of all procla- || 


‘«¢ mations, and orders of ftate; to the vindicating of illegal: | 
«* commiffions, and grants of monopolies; holding for honour- 
« able that which pleafed, and for juft*that which profited, 
“¢ and becoming both a court of law to determine civil rights, 


*¢ was not enjoined by the laws, and prohibiting that which |, 
*¢ was not prohibited; and the ftar-chamber, which confifted 
‘¢ of the fame perfons in different rooms, cenfuring the breach 


*¢ and difobedience to thofe proclamations by very great fines, | 


«¢ imprifonments, and corporal feverities: fo that any difrefpect 
<< toany acts of ftate, or to the perfons of ftatefmen, was in | 
“ no time more penal, and the foundations of right never more 


“« in danger to be deftroyed.” For which reafons, it was finally | 


abolifhed by ftatute 16 Car. I, c. 10. to the general joy of the 
whole nation*. 


4. Tue court of chivalry’, of which we alfo formerly fpokef 
asa military court, or court of honour, when held beforethe 
earl marfhal only, is alfo a criminal court, when held before 
the lord high conftable of England jointly with the earl mar- 


fhal. And thenit hasjurifdiction over pleas of life and mem- | 
| 


ber, arifingin matters of arms and deeds of war, aswell out 
of the realm as within it. ‘But the criminal, as well as civil 


part 
c Hift. of Reb. book 1 & 3. hath one, for the firft three years of king” 
d The juft odium, into which this tribu- Charles : and there is in the Britith Mufeum 


mal had fallen before it’s diffolution, has (Harl. MSS. Vol. I. n& 1226.) a very fall, 


been the occafion that few memorials. have methodical, and accurate account of the 


reached us of it’s nature, jurifdiction, and conftitution and courfe of this ceurt, com- 
practice ; except fuch as, on account of their piled by William Hudfon of Grays Inn, 


enormous oppreffion, are recorded in the an eminent practitioner therein. fa 
hiftories of the times. There are however e.4 Inf 123.. 2 Hawk. Po. 9; 
“to be met with fome reports of it’s proceed~ £ See Vol. Ill. pag. 68, ; 


ings in manufcript; of which the author 


| 
«* and a court of revenue to enrich the treafury: the council | 
* table by proclamations enjoining to the people that which } 


| 
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part of it’s authority, is fallen into entire difufe: there having 
been no permanent high conftable of England (but only pre hac 
wice at coronations and thelike) fince the attainder and execution” 
of Stafford duke of Buckingham in the thirteenth year of Hen- 
ry VIII; the quthority and charge, both in war and peace, be- 
ing deemed too ample fora fubject : fo ample, that when the 
chief juftice Fineux was afked by king Henry the eighth, how 
far they extended, he declined anfwering ; and faid, the decifion 
of that queftion belonged’ to the law of arms, and-not to the 


law of England®. 


x, Tue high court of admiralty, held before the lord high 
admiral of England, or his deputy, {tiled the judge of the ad- 
miralty, is not only a court of civil, but alfo of criminal jurif- 


| GiGion. This court hath cognizance of all crimes and offences 


“oD 


¥ 


‘ 


f 


J 
a 


—§g Duck. de authority jurs civs 


~ committed either upon the fea, or on the coafts, out of the body 


or extent of any Englifh county ; and, by ftatute 15 Ric. Ihc. 3. 


- of death and mayhem happening in great fhips béing and hover- 


ing in the main ftream of great rivers below the bridges of the 
fame rivers, which are then a fort of ports or havens; fuch as 
are the ports of London and Glocefter, though they lie at a 


| great diltance from the fea. But, as this court proceeded with- 


‘out jury, ina method much conformed to the civil law, the 
-exercife of a criminal jurifdiction therein was contrary to the 
“genius of the law of England; inafmuch as a man might be 
‘there deprived of his life by the opinion of a fingle judge, 
without the judgment of his peers. And befides, as innocent 
“perfons might thus fall a facrifice to the caprice of a fingle man, 
fovery grofs offenders might, and did frequently, efcape. pu- 
‘nifhment: for the rule of the civil law is, how reafonably I 
hall not at prefent enquire, that no judgment of death can be 
given againft offenders, without proof by two witnefles, or a 
confeflion of the fact by themfelves. This was always a great 
offence to the Englifh nation: and therefore in the eighth 
year of Henry VI it was endeavoured to apply a remedy in parli- 
WowilV sh waar Kk ament 5 
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ament ; which then mifcarried for want of the royal affent, ! 
fe SOE by the ftatute 28 Hen. VII. c. 15. it was enacted, that | 
thefe offences fhould be tried by commiflioners, nominated by 
the lord chancellor ; namely, the admiral or his deputy,” and | 
three or four more ; (among whom two common law judges are 
conttantly appointed, who in effect try all the prif foners) the 
indictment being frit found by a grand jury of twelve men, and | 
arterwards tried by. another jury, as at common law: and that 
the courfe of ’ proceedings fhould be according to the law of the 
eS This isnow the only method of trying marine felonies | 
the court of Sd ly the judge of the admiralty itil pre- 
fiding therein, jutt as the lord mayor prefides at the feilions 1 in 
art's 


coe | 
me |’ 


Tues five courts may be held in any part of the kinedom, 
and hein punfeienon extends over crimes that arife throughout | 
the whole of it, from one end to the other. What follow are ; 
alfo of a general nature, and univerfally diffufed over the nation, 
but yet are of a local jurifdiction, and confined to nace 
diftricts. . Of which fpecies is, a 


6. Tue court of oyerand ferminer, and genet ral gaol delivery | 
which is held before the king’s commiffioners,among whom a ares | 
ufually two judges of the courts at Weltminfter , twice in every” | 
year in every county of the kingdom; except the four nor thern | 
ones, where itis held only once, and London and Middlefex, } 
wherein it is held eight times. ‘This was flightly mentioned i in 
the preceding book*. We then obferved, that, at what is ufu-- : 
ally called the affifes, the judges fit by virtue of five feveral 
authorities: two of which, the commiflion of affje and it’ so 
attendant jurifdiction of i/t prius, being principally of a civil 
nature, were then explained at large ; to which I fhall ont 
add, that thefe juftices have, by virtue of feveral ftatutes, a 
criminal jurifdiction alfo, in certain fpecial cafes!. The third 


which . 


sine acs 


| 


ieqeintt. 162-168. 2 bal We wCas a emere k See Vol. IIT. pag. 58. 
2 Hawk. P. C. 14. 23. ' 1 2 Hal. P. C. 39. 2 Hawk, P.C, 28. 
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which is the commiffion of the peace, was alfo treated of in 4 
Iformer volume”, when we enquired into the nature and ollice 
Jof a juftice of the peace. 1 fhall only add, that all the juftices 
of the peace of any county, wherein the affifes are held, are 
bound by law to attend them, or clfe are liable to a fine; ih 
order to return recognizances, &c, and to affift the judges. in 
fuch matters as lie within their knowlege and jurifdiction, and 
‘in which fome of them have probably been concerned, by way 
of previous examination. But,the fourth authority is the com- 
miffion of oyer and terminer®, to hear and determine all treafons,. 
felonies, and mifdemefnors. This is directed to the judges and . 
feveral others ; but the judges only are of the gworum, fo that 
the reft cannot act without.them. The words of the commiffion | 
are, ‘ to enquire, hear and determine :” fo that by virtue of 
‘this commiffion they can only proceed upon an indictment found 
at the fame affifes; for they muft firft enquire, by means of the 
erand jury or inquett, before they are empowered to hear aad 
determine by the help of the petit jury: Therefore they have 
befides, fifthly, a commiflion of general gaol delivery’ ; which 
8) empowers them to try and deliver every prifoner, who fhall be 
§} in the gaol when the judges arrive at the circuit town, when- 
_ ever indicted, or for whatever crime committed. It was antiently 
“the courte to iffue fpecial writs of gaol delivery for each parti- 
| cular prifoner, which were called the writs de bono et malo: 
‘but, thefe being found inconvenient and opprefiive, a general 
| commision for all the prifoners has long been eftablithed in their 
flead. So that, one way or other, the gavls are cleared, and all 
- offenders tried, punithed, or delivered, twice in every year: a 
ii conftitution of fingular ufe and excellence. Sometimes alfo, upon 
| urgent occafions, the king flues a fpecial or extraordinary com- 
i. miffion of oyer and terminer, and gaol delivery, confined to thofe. 
i offences which ftand in need of immediate inquiry and punifi- 
“ment: upon which the courfe of proceeding is the fame, as 
}| upon general and ordinary commiflions. Formerly it was held, 
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in purfuance of the ftatutes 8 Ric. II. c. 2. = 93: Hen: Vit, - 
c. 4. that no judge or other lawyer could act in the commiffion 
of oyer and terminer, or in that of gaol | delivery, within his own 
county, where he was born or Hi th + in like manner ‘as. 
they are prohibited from being judges of aflife and determining - 
civil caufes.. But that local partiality, which the jealoufy of our 
anceftors was careful to prevent, being judged lefs likely to ope- | 
rate in the trial of crimes and mifdemefnors, than in matters of | 
property and difputes, between party and party, it was thought | 
proper by the ftatute 12 Geo. II.c.27. to allow any man to be |: 
a juftice of oyer and terminer and general gaol delivery within | 
any county of England. : | 
ao LE court of general quarter feffions of the peace’ is a | 
court that muft be held in every county, once in every quarter |, 
ofayear; which by ftatute 2 Hen. V.c. 4. is appointed to be im } 
the firft week after michaelmas-day ; the firft week after the | 
epiphany ; the firit week after the clofe of eafter; and in the | 
week after the tranflation of faint Thomas the martyr, or the 
feventh of July. Itisheld before two or more juftices. of the | 
peace, one of which muft be of the quorum. The jurifdiGion 
of this court by ftatute 34 Edw. Ill. c. 1. extends to the trying» 
and determining all felonies and trefpafles whatfoever : though | 
they feldom, ifever, try any greater offence than fmall felonies 
within the benefit of clergy; their commiflion providing, that, 
ifany cafe of difficulty arifes, they fhall not proceed to P| | 
ment, but in the prefence of one of thejuftices of the courts of | 
king’s bench or common pleas, or one of the judges of affife. 
And therefore murders, and other capital felonies, are ufually 
remitted for a more folemn trial to the affifes. They cannot 
alfo try any new-created offence, without exprefs power given 
them by the ftatute which creates it’. But there are many offeny 
ces, and particular matters, which by particular ftatutes belong 
properly to this jurifdiction, and ought to be profecuted in this” 
court: 


q 4 Inft.170. » Hal, P. C. 42. 2 Hawk, r-4 Mod. 379, Salk. 406, Lord Raym. 
P. C., 33. 144. 
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\ court: as the fmaller mifdemefnors againit the public or com- 
monwealth, not amounting to felony; and efpecially offences 
relating to the game, highways, alehoufes, baftard children, the 
fettlement and provifion for the poor, vagrants, fervants wages, 
apprentices, and popiih recufants'. Some of thefe are proceeded 
upon by indictment ; and others in a fummary way by motion 
and order thereupon: which order may for the moft part, unlefs 
| guarded againit by particular ftatutes, be removed into the court 
_ of king’s bench, by writ of certiorari facias, and be there 
either quathed or confirmed. The records or rolls of the fef- 
- fions are committed to the ctiftody of a -fpecial officer’ denomi- 
nated the cuffos rotulorum, who is always a juttice of the quo- 
rum; andamong them of the guorwm (faith Lambard’) a man 
for the moft part efpecially picked out, either for wifdom, 
‘countenance, or credit. The nomination of the cuftos rotulorum 
(who is the principal crvi/ officer in the county, as the lord 
lieutenant is the chief in military command) is by the king’s 
fign manual: and to him the nomination of the elerk of the 


| 

| 
§) peace belongs; which office he is exprefsly forbidden to fell for 
B)| money’. 


— 4 


_ In moft corporation towns there are quarter feflions kept be- 
fore juftices of their own, within their refpective limits: which 
have exactly the fame authority as the general quarter feflions of 
| the county, except in a very few inftances; oneof the moft ~ 
_confiderable of which is the matter of appeals from orders of 
§) removal of the poor, which, though they be from the orders of 
corporation jultices, muft be to the feflions of the county, by 
_ fkatute 8 & g W. Ill. c. 30, In both corporations and coun- 
ties at large, there is fometimes kept a {pecial or petty feflion, 
bya fewjuitices, for difpatching {maller bufinefs in the neigh- 
-pourhood between the times of the general feflions; as, for 
licencing alehoufes, pafling the accounts of parifh officers, and 


_ the like. 
8. THe 
 f See Lambard’s cirenarcha and Burn’s , t Stat. 37 Hen VIII.c.1. 21 W.&M. 
juttice. Ms veacyat. 
4 b. Ar Co 3s 
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8. Tue fherifi’s tourn", or rotation, is a court of record, _ 

held twice every year within a month after eafter and michaels | 

mas, before the fheriff, in different parts of the county; being | 

indeed only the turn of the theriff to keep a court-leet in cach | 

refpective hundred”. This therefore is the great court-leet of 

: the county, as the county court is the court-baron: for out of 
this, for the cafe of the fheriff, was taken 


Se 


9. THE court-leet, or view of frankpledge*, which is a court. | 
of record, held once in the year and not oftner’, within a par-" 
ticular hundred, lordfhip, or manor, before the ffeward of the _ | 
Icet ; being the king’s court granted by charter to the lords of 
thofe hundreds or manors. It’s original intent was to view the 
frank pledges, thatis, the freemen within the liberty ; who (we 
may remember’) according to the inftitution of the great Al- | 
fred, were all mutually pledges for the good behaviourof each 
other. Befides this, the prefervation of the peace, and the 
chaftifement of divers minute offences againit the public good, — 
are the objects both of the court-leet and the theriff’s tourn : | 
which have exactly the fame jurifdiction, one being only a lar- — 
ger f{pecies of the other; exten ding over more territory, but not — | 
over morecaufes. All freeholders within the precinét are obli- 7 } 
ged to attend them, and all perfons commorant therein; which’) 
commorancy conlifts in ufually lying there: a regulation which ~ 
owes it’s original to the laws of king Canute’. But perions un- 
der twelve and above fixty years old, peers, clergymen, women, __. 
and the king’s tenants in antient demefne, are excufed from at- | 

ag tendance there: all others being bound to appear upon the jury, 2 | 
if required, and make their due prefentments. It was alfo an- 4a 
tiently the cuftom to fummon all the king’s fubjects, as they re- . 
f{pechively grew to years of difcretion and ftrength, tocometo 


the 
; ab | 


u 4 Inft.259, 2 Hal. P.C. 69. 2 Hawk, y Mirror. c. x. §. ro. 
PaGersic. z See Vol. III. pag. 113, ‘ 
WeMirnyc. rT, $13 Sor6. a part 2.6. 196 i 


x 4 Int, 261, 2 Hawk. P. C. 72. 


~) ¢4lnft.a71. 2 Hal, 2.C. 53. 2 Hawk. 
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the court-leet, and there take the oath of allegiance to the king. 
The other general bufinefs of the leet and tourn, was to prefent 
by jury all crimes whatfoever that happened within their jurif- 
diction; and not only to prefent, but alfo to punith, all trivial 
mifdemefnors, as all trivial debts were recoverable in the court- 
baron, and county court: juftice, in thefe minuter matters of 
both kinds, being brought home to the doors of every man by 
our antient conftitution. Thus inthe Gothic conftitution, the 
haereda, which anfwered to our court-leet, ** de omnibus quidem 
“© cognofcit, non tamen de omnibus judicat®.”’ The objects of their 
jurifdiction are therefore unavoidably very numerous: being fuch 
as in fome degree, either lefs or more, affect the public weal, 
or good governance of the diftriét in which they arife; from 
common nufances and other material offences againft the king’s 
peace and public trade, down to eaves-dropping, waits, and ir-, 
regularities in public commons. But both the tourn and the leet 
have been fot a long time in 2 declining way: acircumftance, 
owing in part to the difcharge granted by the ftatute of Marl- 
bridge, 52 Hen. Il. c. 10. toall prelates, peers, and clergymen 
from their attendance upon thefe courts; which occafioned them 
to grow into difrepute. And hence it is that their buiinefs hath | 
for the moft part gradually devolved upon the quarter feflions: 


which it is particularly directed to do in fome cafes by itatute. 
i Edw. IV oes: 


» to. THe court of the coroner’ is alfo a court of record, to 
enquire, when any one dies in prifon, or comes toa violent or 


-fudden death, by what manner he came to his end. | And this 
he is only entitled to do fuper vifum corporis. Of the coroner 


and his office we treated at largein a former volume’, among 
the public officers and minifters of the kingdom ; and there- 
fore fhall not here repeat our enquiries: only mentioning his 


court, by way of regularity, among the criminal courts of the 


nation. 2 
TI, Luke 


b Stiernh. de jur. Goth. 1. 1. ¢. 2. Da Coe are 
See Vol. I, pag. 349. 
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ir. THe court of the cleré of the market® is incident fo) 
every fair and market in the kingdom, to punifh mifdemefnors } 
therein; as a court of pie poudre is, to determine all difputes | 
relating to private or civil property. The object of this jurifdic- } 
tion § is principally the cognizance of weights and meafures, | 
totry whether they be according to the true ftandard thereof, | 
or no: which ftandard was antiently committed tothe cuftody | 
of the bifhop, who appointed fome clerk under him to infpeé& | 
the abufe of them more narrowly ; and hence this oflicer,though 
now ufwally a layman, is called the cleré of the market®. If they | 
be not according to the ftandard, then, befides the punifhment | 
of the party by anes the weights and meafures themfelves ought } 
tobe burnt. This is the-moft inferior court of criminal jeri 
diction in the kingdom ; though the objects ofit’s coercion were. | 
efteemed among the Romans of fuch importance to the public, } 
that they were committed to the care of fome of their mott dig- | 
-nified magiftrates, the curule aediles. 


II. THeRe are afew other criminal courts of greater dignity 
than many of thefe, but of a more confined and partial jurif | 
di@ion;. extending only to fome particular places, which the ! 
royal oy confirmed by act of parliament, has diftinguithed 
by the privilege df having peculiar courts of their own, for the | 
punifhment of crimes and mifdemeinors arifing within the ' 
bounds of their cognizance. ‘Thefe, not being univerfally dif ' 
perfed, or of general ufe, as the former, but confined to one ' 
{pot, as well as to a determinate {pecies of caufes, may be de- | 
nominated private or fpecial courts of criminal jurifdiction. 1 

I spzax not here of ccolefiatiteal courts ; which punifh {pia 
ritual fins, rather than temporal crimes, by penance, contrition, ' 
and excommunication, pro falute animae: or, which is looked | 
POD as equivalent to all the reft, by a fum of money to the of- 
‘cen 
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Vacers of the court by way of commutation of penance. Of thefe 


any other houfe where the royal perfon fhall abide. 
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we difcourfed fufliciently in the preceding book”, fam now 
{peaking Of fuch courts as proceed according to the courfe of 
thecommon Jaw; which is a ftranger to fuch unaccountable 
barterings of public juitice. 


comptroller of the king’s houfbold', was inftituted by  flatute 
9 Hen. Vil.c. 14. to enquire of felony by any ot the king’s 
jworn fervants, in the checque roll of the houfhold, under the 
degree of alord, in confederating, compafling, confpiring, and 
imagining the death or deftruction of the king, or any lord or 
other of his majefty’s privy council, or the lord fteward, trea- 
farer, or comptroller of the king’s houfe. The enquiry, and 
trial thereupon, mutt be by a jury according to the courfe of 
the common law, confifting of twelve fad men (that is, fober 


and difcreet perfons) of the king’s houfhold. 


». Tue court of the lord fleward of the king’s houfbold, or 


Gn his abfence) of the treafurer, comptroller, and fteward. of 
‘the marfbalfca®, was erected by ftatute 


33 Hen. VII. c. 12. 
with a jurifdiction to enquire of, hear, and determine, all 
treafons, mifprifions of treafon, murders, manflaughters, blood- 
fhed, and other malicious ftrikings; whereby blood fhall be 
fhed in any of the palaces and houfes of the king, or in 
The pro- 
ceedings are alfo by jury, both a grand and a petit one, as at 
common law, taken out of the officers and fworn fervants of 
“the king’s houfhold. The form and folemnity of the procels, 
particularly with regard to the execution of the fentence for 
cutting of the hand, which is part of the punifhment for 


in the faid flatute 33 Hen. VIII. and the feveral offices of the 


3 
, 


-fervants of the houfhold in and about fuch execution are de- 
VOL. Lon fue Ser {cribed ; 


: 
wh See Vol. IIL. pag, 61. 


k Ibid. 2 Hal. P, C. 7- 
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1. Anp, firft, the court of the lord fleward, treafurer, OL | 


_ fhedding blood in the king’s court, is very minutely fet forth 
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{cribed; from the ferjeant of the wood-yard, who furnishes the 
chopping-block, to the ferjeant farrier, who brings hot irons 
to fear the ftump. i 


| 


3. Asin the preceding book'we mentioned the courts of 
the two univeriities, or their chancellor’s courts, for the redrefs_ 
of civil injuries ; it will not be improper now to add a fhort 
word concerning the jurifdiction of their criminal courts, 
which is equally large and extenfive. Thechancellor’s court, | 
of Oxford (with which univerfity the author hath been me | 
converfant, though probably that of Cambridge hath alfo a fi- — 
milar jurifdiction) hath authority to determine all caufes of 
property, wherein a privileged perfon is one of the parties, d 
except only caufes of freehold; and alfo all criminal offences | 
or mifdemefnors, under the degree of treafon, felony, or may- ! 
hem. The prohibition of meddling with freehold full con- if 
tinues ; but the trial of treafon, felony, and mayhem, by a) 
particular charter is committed to the univerfity jurifdi€tionin | 
another court, namely, the court of the lord high /leward off 


the univerfity. 


' 
f 


F or by the charter of 7 Jun. 2 Hen. IV. (confirmed among 
the reft, by the flatute 13 Eliz, c. 29.) cognizance is granted to b 
the univerfity of Oxford of all indictments of treafons, infar- 
rections, felony, and mayhem, which fhall be found. in any of , 
the king’s courts againft.a fcholar or privileged perfon ; and _ 
they are to be tried before the high fteward of the univerfity, 
or his deputy, who isto be nominated by the chancellor of the 

-univerfity for the time being. But, when his office is called 
forth into aGtion, fuch high fteward muit be approved by the 
lord high chancellor of England; and a fpecial commiflion 
under the great fealis given to him, and others, to try the in-_ 


dictment then depending, according to the 2a of the land and 
the 


4 


: 


f 


1 See Vol. Ts pag. 826 
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the privileges of the faid univerfity. When therefore an in- 
dié&tment is found at the aflizes, or elfewhere, againft any {cho- 
lar of the univerfity, or other privileged perfon, the vice-chan- 
cellor may claim the cognizance of it; and (when claimed in 
due time and manner) it ought to be allowed him, by the 


. 


| judges of affife: and then it comes to be tried in the high 
) feward’s court. But the indictment mutt firft be found bya | 
} grandjury, and then the cognizance claimed: for] take it that 


‘the high {teward cannot proceed originally ad inguirendum ; but 


onty, after inqueft in the common law courts, ad audiendum et 


determinandum. Much in the {ame manner, as, when a peer 1s 


| to be tried in the court of the lord high fteward of Great-Bri- ey 


tain, the indictment muft firft be found at the affifes, or in the 
court of king’s bench, and then (in confequence of a writ of 
certiorari) tranfmitted to be finally heard and determined before 
his grace the lord high fteward and the peers. 


Wuewn the cognizance is fo allowed, if the offence be zter 


| minora crimina, OY a mifdemefnor only, it is tried in the chan- 


cellor’s court by the ordinary judge. But if it be for treafon, 


| felony, OF mayhem, it is then, and then only, to be determi- 


ned before the high fteward, under the king’s fpecial commit- 
fion to try the fame. The procefs of the trial is this. The high 


- Reward iffues one precept to the fheriff of the county, who 


thereupon returns a panel of eighteen frecholders ; and another 
precept tothe bedells of the univerfity, who thereupon return 
apanel of eighteen matriculated laymen, “ /aicos privilegio uni- 
« veritatis gaudentes :” and by a jury formed de medzetate, half 
of freeholders, and half of matriculated perfons, is the indict- 
ment to be tried; and that in the guildhall of the city of Ox- 


ford. And if execution be neceflary to be awarded, in con- 
fequence of finding the party guilty, the fheriff of the county 
muft execute the univerfity procefs ; to which he is annually 


bound by an oath. . - 
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I uave been the more minute in defcribing thefe proceed- 
ings, as there has happily been no occafion to reduce them a 
‘practice for more than acentury paft; though it is not a right | 
that merely refts zm /criptis or theory, but has formerly often” 
been carried into execution. There are many inftances, one 
in the reign of queen Elizabeth, two in that of James the ; 
firft, and two in that of Charles the firft, where indictments | 
for murder have been challenged by the vice-chancellor at the | 
affifes, and afterwards tried before the high fteward by jury, | 
The commiffions under the great feal, the fheriff’s and be- — 
dell’s panels, and all the other proceedings on the trial of the 
feveral indictments, are full extant in the archives of that 
univeriity. 
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CHAPTER THE TWENTIETH. 


4 


1 Or SUMMARY CONVICTIONS. 


4 E are next, according to the plan I have laid down, to 
W take into confideration the proceedings in the courts of 
criminal jurifdiation, in order to the punifhment of offences. 
Thefe are plain, eafy, and regular; the law not admitting any 
fictions, as in civil caufes, to take place where the life, the li- 
berty, and the fafety of the fubject are more immediately brought 
‘into jeopardy. And thefe proceedings are divifible into two 


\ kinds; fummary and regular: of the former of which 1] fhall 
| briefly fpeak, before we enter upon the latter, which will re- 
quire amore thorough and particular examination. 


By a /fummary proceeding I mean principally fuch as is di- 
rected by feveral acts of parliament (for the common law isa 
ftranger to it, unlefs in the cafe of contempts) for the con- 
vidtion of offenders, and the inflicting of certain penalties 
created by thofe acts of parliament. In thefe there is fo in- 
tervention of a jury, but the party accufed is acquitted or con- 
demned by the fuffrage of fuch perfon only, as the ftatute has 
appointed for his judge. An inftitution defigned profefledly 
for the greater eafe of the fubject, by doing him fpeedy juftice, 


and by not harraffing the frecholders with frequent and treuble- 


fome attendances to try every minute offence. But it has of 
late 
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late been fo far extended, as, if a check be not timely civ if 


to threaten the difufe of our admirable and truly Englith ss | 
_ by jury,/ unlefs only in capital cafes. For, | 


1. OF this fummary iiaire are all trials of offences and | 
frauds contrary to the laws of the exci/e, and other branches of | 
the revenue: which are to be enquired into and determined by ft 
the commiffioners of the refpective departments, or by juttices 
of-the peace in the country ; officers, who are all of them ap- [ 
pointed and removeable at the difcretion of the crown. And | 
though fuch convictions are abfolutely neceflary for the due 
collection of the public money, and are a {pecies of mercy to the 
delinquents, who would be ruined by the expenfe and delay 
of frequent profecutions by indictment; and though fuch has 
ufually been the conduct of the Gominnnibnene: as feldom (if ever) | 
to afford juft grounds ‘to complain of oppreftion ¢ ; yet when we | 
again * confider the various and almoit innumerable branches of 
this revenue, which may be in their turns the fubjects of fraud, 
or at leaft complaints of fraud, and of courfe the objects of this 
fummary and arbitrary jurifdiction ; we fhall find that the power : 
of thefe officers of the crown over the property of the people | 
1S increafed to a very formidable height. ty 

oy | 

Il. ANoTHER branch of fummary proceedings is that before i 
juftices of the peace, in order to inflict divers petty pecuniary 
muléts, and corporal penalties, denounced by act’of parhamendah 
for many diforderly offences; fuch as common fwearing, dr k j 
kennefs, vagrancy,idlenefs, anda vaft variety of others, for whic 
I muft refer the ftudent to the juftice-books formerly cited », } 
and which ufed to be formerly punifhed by the verdict of a jury | 
in the court-leet. This change in the adminiftration of juftice 
hath however had fome mifchievous effects; as, 1. The almoit 
entire difufe and contempt of the court-leet, and fheriff’s Y s tourn, 
the king’s antient courts of common law, formerly much rever= | 


ed 


a See Vol, I. pag. 318, Ue. b Lambard and Burs, 
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| ] mon the party accufed before he is condemned. This is now 
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ed and refpected. 2. The burthenfome increafe of the bufineis 
ofa juftice of the peace, which difcourages fo many gentlemen 
ofrank and character from acting in the commiflion; from an 
apprehenfion that the duty of their office would take up too 
much of that time, which they are unwilling to fpare from the 
neceflary concerns of their families, the improvement of their 


| underftandings, and their engagements in other fervices of the 


public. Though if all gentlemen of fortune had it both in their 


| power, and inclinations, to actin this capacity, the bufinefs of 
Jajuftice of the peace would be more divided, and fall the lefs 


heavy upon individuals: which would remove what in the pre- 


V{ent fcarcity of magiftrates is really an objection fo formidable, 


‘that the country is greatly obliged to any gentleman of figure, 
who will undertake to perform chat duty, which in confequence 
of his rank in life he owes more peculiarly to his country. 


| However, this backwardnefs to act as magiftrates, arifing greatly 
I Gom_ this increafe of fummary jurifdiction, 1s productive of, 


3. A third mifchief: which is, that this truft, when flighted 
by gentlemen, falls of courfe into the hands of thofe who are 
not fo; but the mere tools of office. And then the extenfive 


BR} power of a jultice of the peace, which even in the hands of | 


men of honour is highly formidable, will be proftituted to mean 


A and {candalous purpofes, to the low ends of felfith ambition, 
} avarice, or perfonal refentment. And from thefe ill confequences 


we may collect the prudent forefight of our antient lawgivers, 


| who fuffered neither the property nor the punifhment of the fub- 


ject to be determined by the opinion of any one or two men ; 
and we may alfo obferve the neceflity of not deviating any far- 
ther from our antient conftitution, by ordaining new penalties 
to be inflicted upon fummary convictions. 


T ue procefs of thefe fummary convictions, it muft be owned, 
is extremely fpeedy. Though the courts of common law have 
thrown in one check upon them, by making it neceflary to fum= 


held 
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held to bean indifpenfible requifite’: though the juttices long 
ftrugeled the point ; forgetting that rulé of natural reafon eX 
prefled by Seneca, | ‘ ‘a 


“© Qui flatuit aliquid, parte inaadita altera, , 
<¢ Aequom licet fiatuerit, haud aequus fuit.’’ et 


Arule, to which all municipal laws, that are founded on the 
principles of juftice, have ftrictly conformed: ‘the Roman law |}, 
requiring a citation at the leaft; and our own common law never _ 
fuffering any fact (either civil or criminal) to be tried, till it has_| i 
previoully compelled an appearance by the party concerned. Af-_ 
ter this fummons, the magiftrate, in fummary, proceedings, may | 
go on to examine one or more witnefles, as the ftatute may re- i | 
quire, upon oath ; and then make his conviction of the offender, ‘| 
in writing: upon which he ufually iffues his warrant, either to” 
_ apprehend the offender, in cafe corporal punifhment is to be i in- | 
flicted on him ; or elfe to levy the penalty incurred, by diftrefs_ | 
and fale of his goods., Thisis, in general, the method of fum-? | 
mary proceedings before a juftice or juftices of the peace: but) | 
for particulars we muft have recourfe to the feveral ftatutes, | 
which create the offence, or inflict the punifhment; and which | 
ufually chalk out the method by which offenders are to be con- | 
victed. Otherwife they fall of courfe under the generalrule, 
and can only be convicted by indictment or information at the :: 
= | 
>| 


common law. 


ay 


Ill. To this head, of fummary proceedings, may alfo be | 
properly referred the method, immemorially ufed by the fuperior’ | 
courts of juftice, of punifhing contempts by attachment, and the” | 

, fubfequent. proceedings thereon. 


THE contempts, that are thus punifhed, are either direc, © 
which openly infult or refift the powers of the courts, or the | 


perfons of the judges who prefide there ; or elfe are confequential, 
which — 


¢ Salk, x81. 2 Lerd Raym, r4os. 
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) which (without fuch grofs infolence or direct oppofition) plainly 


f 
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‘principal inftances, of either fort, that have been ufwally? 
punifhed by attachment, are chiefly of the following kinds. 
1. Thofe committed by inferior judges and magiftrates : by 
acting unjuftly, oppreflively, or irregularly, in adminiftring 
thofe portions of juftice which are intrufted to their diftribu- 
tion; or by difobeying the king’s writs iffuing out of the fu- 
| perior courts, by proceeding in acaufe after it is putattop to 
‘or removed by writ of prohibition, certiorari, error, Juperfedeas, 
andthelike. For, asthe king’s fuperior courts (and efpecially 
the court of king’s bench) have a general fuper-intendance over 
all inferior jurifdictions, any corrupt or iniquitous practices of 
fubordinate judges are contempts of that fuper-intending au- 
thority, whofe duty it is to keep them within the bounds of 
juftice. 2. Thofe committed by fheriffs, bailiffs, gaolers, and 
other officers of the court: by abufing the procefs of the law, 
or deceiving the parties, by any acts of oppreffion, extortion, 
collufive behaviour, or culpable neglect of duty. 3. Thofe 
committed by attorneys and folicitors, who are alfo officers of 
the refpective courts : by grofs inftances of fraud and corrup- 


] tion, injuftice to their clients, or other difhoneft practice. For 


the mal-practice of the officers reflects fome difhonour on their 
employers: and, if freque or unpunifhed, creates among the 
people a difguft againft the courts themfelves. 4. Thofe com- 
mitted by jurymen, in collateral matters relating to the difcharge 
of their office: fuch as making default, when fummoned > re- 
_fufing to bef{worn, or to give any verdict ; cating or drinking 
without the leave of the court, and efpecially at the coft of 
either party ; and other mifbehaviours or irregularities of a fi- 
milar kind: but not'in the mere exercife of their judicial ca- 
pacities, as by giving a falfe or erroneous verdié. 5- Thofe 
committed by witnefles: by making default when fummoned, 
refuling to be {worn or examined, or prevaricating in th 


elr €Vi- 
dence when {worn. 6. Thofe committed by parties to any fuit 
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or proceeding before the court: as by difobedience to any rule 
or order, made in the progrefs ofa caufe ; by non-payment of 
cofis awarded by the court upon a motion: or by non-obfer- 
vance of awards duly made by arbitrators or umpires, after ® 
having entered into arule for fubmitting to fuch determination” 
+. Thofe committed by any other perions, under the degree of | 
a peer: and even by peers themielves, when enormous and ac- | 
companied with violence, fuch as forcible refcous and the like‘ 5” i) 
or when they import a difobedience to the king’s great prero- 
gative writs, of prohibition, adeas corpus*, and the reft. Some | 
of thefe contempts may arife in the face of the court; as by | 
rude and contumelious behaviour; by obftinacy, perverfenefs, | 
or prevarication; by breach of the peace, or-any wilful difture | 
bance whatever ; others in the abfence of the party ; as by dit | 
obeying or treating with difrefpect the king’s writ, or the rules | 
or procefs of the court; by perverting fuch writ or proces to | 
the purpofes of private malice, extortion, or injuftice; by 
{peaking or writing contemptuoufly of the court, or judges, — 
acting in their judicial capacity ; by printing falfe accounts (or 
even true ones without proper permiffion) of caufes then de- 
pending in judgment ; and by any thing in fhort that demon= 
ftrates a grofs want of that regard and refpect, which when 
once courts of juftice are deprived of, their authority (fo nez 
ceflary for the good order of the kingdom) is intirely loft 


among the people. 


T 1 £ procefs of attachment, for thefe and the like contempts, 
mut neceffarily be as antient as the laws themfelves, For laws, 
wichout a competent authority to fecure their adminiftration 
from difobedience and contempt, would be vain and nugatory. 
A power therefore in the fupreme courts‘of juftice to fupprefs” 
fach contempts, by an immediate attachment of the offender, — 
refults from the firft principles of judicial eftablifhments, a d 
muft be an infeparable attendant upon every fuperior tribunal, 

Accord+_ 
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“ Accordingly. we find it actually exercifed,as early as the annals 
of ourlaw extend. And, though a very learned author’ feems 
inclinable to derive this procefs from the ftatute of Weftm. 2. 
£3 Edw. I. c. 39. (which ordains, that in cafe the procefs of the 
king’s courts be refifted by the power of any great man, the 
fheriff thall chaftife the refiters by imprifonment, °° @ qua non 
& deliberentur fine fpeciali praecepto domini regis.” and if the 
fheriff himfelf be refifted, he fhall certify to the court the names 
of phe principal offenders, their aiders, confenters, commanders, 


and favourers, and by.a fpecial writ judicial they fhall be at- 


tached by their bodies to appear before the court, and if they 
be convicted thereof they fhall be punifhed at the king’s plea- 
fare, without any interfering by any other perfon whatfoever) 
yet he afterwards more juftly concludes, that it is a part of the 
law of the land; and, as fuch, is confirmed by the ftatute of 
magna carta. 


Ir the contempt be committed in the face of the court, the 
offender may be inftantly apprehended and imprifoned, at the 
difcretion of the judges, without any farther proof or eXamina- 
tion. But’ in matters that arife ata diftance, and of which the 
court cannot have fo perfect a knowlege, unlefs by the confeflion 


of the party or the teftimony of others, if the judges upon af- 


fidavit fee fafficient ground to fufpect that a contempt has been 
committed, they either make a' rule on the fufpected party to 


|~ fhew cautfe why an attachment fhould not iflue againit him is OB, 


“in very flagrant ‘nftances of contempt, the attachment iffues in 
the firft inftance*; asit alfo does, ‘f no fufficient caufe be fhewn 
to difcharge, and thereupon the court confirms and makes abfo- 
lute, the original rule. This procefs of attachment is merely 
intended to bring the party into court: and, when there, he 
mutt either ftand committed, or put in bail, in order to anfwer 
upon oath to fuch interrogatories as fhall be adminiftred to him, 
for the better information of the court with refpect to the cir- 

< Mm 2 cumftances 
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cumftances of thecontempt. Thefe interrogatories are in, the na- |, 
ture of a charge or accufation, and muft by the courfe of the | 
court be exhibited within the firft four days!: and, if any of 
the interrogatories is improper, the defendant may refufe to an- 
wer it, and move the court to have it ftruck out ™. If the party |, 
can clear himfelf upon oath, he is difcharged; but, if perjured, 
may be profecuted for the perjury *. If he confefles the contempt, |, 
the court will proceed to correct him by fine, or imprifon- 
ment, or both, and fometimes by a corporal or infamous pu- 
nifhment°®. If the contempt be of fuch a nature, that, when 
the fact is once acknowleged, the court can receive no farther 
information by interrogatories than it is already pofleffed of, | 
{asin the cafe of a refcous”) the defendant may be admitted to | 
make fuch fimple acknowledgement, and receive his judgment, 
without anfwering to any interrogatories: but if he wilfully and — 
obitinately refufes to anfwer, or anfwers in an evafive manner, 
he is then clearly guilty of a high and repeated contempt, to 
be punifhed at the difcretion of the court. 


] 


| 


Ir cannot have cfcaped the attention of the reader that this 
method, of making the defendant anfwer upon oath to a cri- 
minal charge, is not agreeable to the genius of the common 
faw in any other inflance*; and feems indeed to have been 
derived to the courts of king’s bench and common pleas through. 
the medium of the courts of equity. For the whole procefs 
of the courts of equity, in the feveral ftages of a caufe, and — 
finally to enforce their decrees, was, till the introduction of 
fequeftrations, in the nature of a procefs of contempt ; acting © 
only im perfonam and notin rem. And there, after the party 
in contempt has anfwered the interrogatories, fuch his anfwer. 
may be contradicted and difproved by affidavits of the adverfe — 
party: whereas in the courts of law, the admiffion of the party 
to purge himfelf by oath 1s more favourable to his liberty, 

though 
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| though perhaps not lefs dangerous to his confcience ; for, if he 
clears himfelf by his anfwers, the complaint is totally difmifled. 
And, with regard to this fingular mode of trial, thus admitted 
in this one particular inftance, 1 fhall only for the prefent ob- 
ferve; that as the procefs by attachment in general appears to 
be extremly antient ‘, and has fince the reftoration been con- 
‘firmed by an exprefs act.of parliament *, fo the method of ex- 
amining the delinquent himfelf upon oath, with regard to the 
contempt alleged, is at leaft of as high antiquity’, and by long 


and immemorial ufage is now become the law of the land. 


r Yearb. 22 Edw. IV. 29. t M. 5 Edw. IV. rot. 75. cited in Raft, 
§ Stat. x3 Car, IL. ft.2.¢.2. §. 4. Ent. 268. pl. 5. 


CHAPTER THE T WEN TY-FiR go 


Or ARRESTS. 


rE, are now to confider the regular and ordinary method | 

VY of proceeding in the courts of criminal jurifdiction; | 
which may be diftributed under twelve general heads, following | 
each other in a progreflive order: viz. 1. Arreft; 2. Commit} 
ment, and bail; 3. Profecution ; 4 Procefs; 5. Arraignment, | 
and it’s ae ; 6. Plea, and iffue ; ; + Trial, and conviction ;} 
8. Clergy ; 9. Judgment, and it’s fonieeuneceee 10. Reverfll 
of judgment; II. Reprieve, or pardon; 12. Execution; all 


which will be difcufied 1 in the fubfequent part of this book. ~~ 

FIRST then, of an arreft: : which is the apprehending or re-_ 
ftraining of one’s perfon, in order to be forthcoming to anfwer, 
an alleged or fufpected crime. To this arreft all perfons whatfo- ; 
ever are, without diftinction, equally liable to all criminal cafegis. 
but no man is to bearrefted, unlefs charged with fuch a crime, | 
as will at leaft juftify holding him to bail, when taken. And). 
in general, an arreft may be made four ways: 1. By warrant: 
2. By an officer without warrant: 3. By a private perfon allo 


without warrant: 4. By an hue and cry. 


4 


A WARRANT 
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1. A WARRANT may be granted in extraordinary cafes by 


Vthe privy council, or fecretaries of ftate"; but ordinarily by juf- 
Neices of the peace. This they may do in any cafes where they 


have a jurifdiction over the offence; in order to compel the 
perfon accuted to appear before them®: for it would be abfurd 
‘to give them power to examine an offender, unlefs they had. 


| alfo a power to compel him to attend, and fubmit to fuch exa- 


mination. And this extends undoubtedly to all treafons, felo- 
‘nies, and breaches of the peace; and alfo to all fuch offences 
as they have power to punifh by ftatute. Sir Edward Coke 1n- 


| deed‘ hath laid it down, that a juftice of the peace cannot iffue 
|. warrant to apprehend a felon upon bare fufpicion; no, not 


even till an indictment be actually found: and the contrary 
practice is by others’ held to be grounded rather upon conni- 
vance, than the exprefs rule of law ; though now by long cuf- 
tom eftablifhed. A doétrine, which would in moft cafes givea 


} loofe to felons to efcape without punifhment ; and therefore fir 


Matthew Hale hath combated st with invincible authority, and 
ftrength of reafon: maintaining, 1. That a juftice of peace 
hath power to iflue a warrant to apprehend a perfon accufed of 
felony, though not yet indiéled®; and 2. That hemay alfo iffue 
-awarrant to apprehend a perfon infpected of felony, though 
the original fufpicion be not in himfelf, but in the party that 
prays his warrant; becaufe he is a competent jadge of the pro- 
bability offered to him of fuch fafpicion. But in both cafes it 
is fitting to examine upon oath the party requiring a warrant, 
as well to afcertain that there zs a felony or other crime actually 
committed, without which no warrant fhould be granted; as 
alfo to prove the caufe and probability of fufpecting the party, 
againft whom the warrant is prayed‘. ‘This warrant ought to 
be under the hand and feal of the juftice, fhould fet forth the 
time and place of making, and the caufe’ for which it is made, 

; and 


a x Lord Raym. 65: ; d 2 Hawk. P.C. 84. 
bz Hawk. P. C, 84. e 2 Hal. P.C. 108. 
c 4 Inft. 170. £ Ibid. 110. 


288 


and fhould be directed to the conftable, or other peace officer 
requiring him to bring the party either generally before any juf- 
tice of the peace for the county, or only before the juftice who” | 
granted it; the warrant in the latter cafe being called a Special | 
warrant °. A general warrant to apprehend all perfons fufpected, | 
without naming or particularly defcribing any perfon in {pecial, i 
is illegal and void for it’s uncertainty"; for it is the duty of | 
the magiftrate, and ought not to. be left to the officer, to judge | 
of the ground of fufpicion. And a warrant to apprehend all | 
perfons, guilty of a crime therein {pecified, is no legal warrant: 
for the point, upon which it’s authority refts, is a fact to be.de- 
cided on a fubfequent trial ; namely, whether the perfon apaa | 
prehended thereupon be really guilty or not. It is therefore in | 
fact no warrant at all: for it will not juity the officer who | 
acts under it'; whereas a warrant, properly penned, (even | 
though the magifirate who iffues it fhould exceed his jurifdidi- | 
on) will, by ftatute 24 Geo. Il. c, 44- at all events indemnify | 
the officer, who executes the fame minifterially. . And, when | 
a warrant 1s received by the officer, he is bound to execute its 
fo far as the jurifdiction of the magiftrate and himfelf extends. — 


A. warrant from the chief, or other, juftice of the court of king’s — ! 


Bete 


—— 


mI 
bench extends all over the kingdom : and is te/fe’d, or dated, | | 
England; not Oxfordfhire, Berks, or other particular county. , 


But the warrant of a juftice of the peace in one county, as 
Yorkthire, muft be backed, that is, figned by a juftice of the 


peace q 


Se 


@ x Hawk. P. C. 8s. 

hx Hal. P.C. 580. 2 Hawk. P. C. 82. 

i A practice had obtained in the fecreta- 
ries office ever fince the reftoration, ground- 
ed on fome claufes in the a¢ts for regulating 
the prefs, of iffuing general warrants to take 


and under every adminiftvation, except the 7 
four laft years of queen Anne, down to the ; 
year 1763: when fuch a warrant being iffaed ~ 
to apprehend the authors, printers and pub- tas 
lithers of a certain feditious libel, it’s vali- 
dity was difputed ; and the warrant was ad- |) 1 
up (without naming any perfon in particu- judged by the whole court of King’s bench | 
Jar) the authors, piinters and publifhers of to be void, in the cafe of Money v. Leach. 
fuch obfcene or feditious libels, as were par- Trin. § Geo. ITB. R. After-which the 
ticularly - fpecified in the warrant. When iffuing of fuch general warrants was de- 
thofe acts expired in 1694, the fame practice clared illegal by a vote of the houfe of 
was inadvertently continued, in every reign = commons, (Com, Journ, 24 Apr. 1766.) » | 
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peace. And, 


Ts by officers, without warrant, may be executed, 
1. By a juftice of the peace; who may himfelf apprehend, or 
caufe to be apprehended, by word only, any perion committing: 

a felony or breach of the peace in his prefence’. 2. The {heriff, 
_and 3. The coroner, may apprehend any felon within the county - 
without warrant. 4. The conftable, of whofe oflice we for= 
|, hath great original and inherent authority with 
regard to arrefts. He may, without warrant, arreft any one for 

a breach of the peace, and carry him before a juitice of the 
in cafe of felony actually committed, or a dan- 
gerous wounding whereby felony is like to enfue, he may upon 
probable fufpicion arreft the felon ; and for that purpofe is au- 

I thorized (as upon a juftice’s warrant) to break open doors, and 
the felon if he cannot otherwile be taken ; and, if 
‘he or his affiftants be killed in attempting fuch arreft, itis mur- 
der in all concernéd™. 5. Watchmen, either thofe appointed 

| by the ftatute of Winchelter, 13 Edw. I. c. 4. to keep watch. 
all towns from funfetting to funrifing,or fuchas 
are mere afliftants to the conftable, may vértute offcit arreft all _ 
offenders, and particularly nightwalkers, and commit them to 
cuftody till the morning”. 


3.. Any private perfon (and a fortiori a peace officer) that is 
prefent when any felony is committed, is bound by the law to | 
arreft the felon; on pain of fine and imprifonment, if he efcapes 
through the negligence of the ftanders by®. And they may juitify 
_ breaking open doors upon following fuch felon ; and if they ér/l 
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er, as Middlefex, before it can be executed there. 
{peaking, there ought to have been a freih 
warrant in every frefh county; but the practice of bac 
long prevailed without law, and was at lait autho- 

rized by ftatutes 23 Geo. Il.c. 26.and 24 Geo. Il. c. 55. 
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him, provided he cannot be -otherwife pken, it is juftifiable 5 yy 
though if they are filled in endeavouring to make fuch arreft, it is” 
murder’. Upon probable fufpicion alfo a Buon may arreft .| 
the félon, or other perfon fo fufpected’, but he perieet 
| breaking open doors to do it; and if ene a kill the cther? 
in the attempt, it is manflaughter, and no more’. It is no more, 
becaufe there is no malicious defign to kill: but it amounts to_ a 
fo much, becaufe it would be of moft pernicious confequence, — | 
if, under pretence of fufpecting felony, any private perfon mi ight | 
break open a houfe, or killanother; and alfo becaufe fuch arreft 
upon fufpicion is barely permitted by the law, and not enjoined, 
as in the cafe of thofe who are prefent when a felony is comm 
mitted. Dh 


eee 


4- TueERe is yet another fpecies of arreft, wherein both of-t y 
ficers and private men are concerned, and that is upon an hue 
and cry raifed upon a felony committed. An hue (from uct 4 
to fhout) and cry, hutefum et clamor, is the old common law” 

procefs of purfuing, with horn and with voice, all felons, and) 

fuch as have’ dangeroufly wounded another*. It is alfo men- , 
tioned by flatute Wefim. 1. 3 Edw. I.c.9, and 4 Edw. I. de” ‘ 
officio coronatorts, But the principal ftatute,, relative to this” 
matter, is that of Winchefter, 13 Edw. I. c. 1 & 4. which? 

directs, that from thenceforth every country {hall be fo well 

kept, that, immediately upon robberies and felonies committed, 

frefh fuit fhall be made from town to town, and from county ' 
to county ; and that hue and cry fhall be tee upon the felons, Py 
and they that keep the town fhall follow with hue and cry, _ 
with all the town and the towns near; and fo hueand cry fhall | 
be made from town to town, until they be taken and delivered 
to the fheriff. And, that fuch hue and cry may more effec- — 
tually be made, the ered is bound by the fame ftatute, c. Ze 
to anfwer for all robberies therein committed, unlefs they take © 
the felon; which is the foundation of an a againit the - # 
hun-— 
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hundred‘, in cafe of any lofs by robbery. By ftatute 27 Eliz. 
c. 13.no hue and cry is fufficient, unlefs made with both 
horfemen and footmen. And by ftatute 8 Geo. JI. c.. 16. the 
con ftable or like officer refufing or neglecting to: make hue and 
cry, forfeits 5 7: and the whole vill.or diftri&t is fill in ftrict- 
nefs liable to be amerced,. according to the law of Alfred, if 
any felony be committed therein and the felon efcapes. An in- 
fitution which hath long prevailed in many of the caftern 


countries, and hath in part been introduced even into the Mogul 


empire, about the beginning of the lait century ; which is faid 
to have effectually delivered that vaft territory from the plague 
of robbers, by making in fome places the villages, in others 
the officers of juftice, refponfible for all the robberies commit- 
ted within their refpective diftricts °. Hue and cry“ may be 
raifed either by precept of a juftice of the peace, or by a peace 
oflicer, or by any private man that knows of a felony. The 
party raifing it muft acquaint the conftable of the vill with all 
the circumftances which he knows of the felony, and the per- 
fon of the felon; and thereupon the conftable is to fearch his 
own town, and raife all the neighouring vills, and make pur- 
fait with horfe and foot: and in the profecution of fuch hue 
and cry, the conflable and his attendants have the fame powers, 
protection, and ‘ndemnification, as if aéting under the warrant 
of a juftice of the peace. But if a man wantoaly or malicioutly. 
| Braifes a hue and cry, without caufe, he fhall be feverely punifhed 
' asa difturber of the public peace’. : 


Ix order to encourage farther the apprehending of certain 
felons, rewards and immunities are beftowed on fuch as bring 
them to jultice, by divers aéts of parliament. The fatute 
4&5 W.& Mc. 8. enaéts, that fuch as apprehend a high- 
wayman, and profecute him to conviction, fhall receive a re- 
ward of 40 /. from the public; tobe paid to them (or, if killed 
Nan 2" a 
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in the endeavour to take him, their executors) by the fheriff 
of the county: to which the fatute g Geo. II. c. 16. fuper- 
adds 10/. to be paid by the hundred indemnified by fuch taking. » 
By flatute 10 & 11 W. Ill. c. 23. any perfon apprehending and | 
profecuting to conviction a felon guilty of burglary or private | 
Jarciny to the value of » s. from any fhop, warehoufe, coach- | 
houfe, or ftable, fhall be excufed from all parith offices. And _ 
by ftatute 5 Ann. c. 31, any perfon fo apprehending and profe-_ i 
cuting a burglar, or felonious houfebreaker, (ar, if killedin 
the attempt, his executors) thall be entitled to a reward of 40/, — 


o 


CHAPTER THE TWENTY SECOND. 


Or COMMITMENT anv BAIL. 


} HEN a delinquent is arrefted by any of the means 
mentioned in the preceding chapter, he ought regularly — 
to be carried before a juftice of the peace. And how he is there 
to be treated, I thall next fhew, under the fecond head, of 
commitment and bail. 


Tue juitice before whom fuch prifoner is brought, is bound 
immediately to examine the circumftances of the crime alleged : 
‘and to this end by ftatute 2& 3 Ph. & M.c. 10. he is to take 
‘in writing the examination of fuch prifoner, and the information 
of thofe who bring him: which, Mr. Lambard obferves *| was 
‘the Sirf warrant given for the examination of a felon in the 
Englifh law. For, at the common law, zemo tenebatur prodere 
feipfum ; and his fault was not to be wrung out of himfelf, but 
rather to be difcovered by other means, and other men. If upon 
this enquiry it manifeftly appears, either that no fuch crime was 
committed, or that the fufpicion entertained of the prifoner was 
wholly groundlefs, in fuch cafes only it is lawful totally to dif- 
chargehim. Otherwife he mutt either becommitted to prifon, or 
give bail; that is, put in fecurities for his appearance, to anfwer 
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the charge againft him. This commitment therefore being only} 

for fafe cuitody, wherever bail will anfwer the fame intention} 
it ought to be taken; as in moft of the inferior crimes: buti 
felonies, and other js oats of a capital nature, no bail can be 
fecurity equivalent to the aétual cuftody of the perfon. Fo | 
what is there that a man may not be induced to forfeit, to favel 
his own life? and what fatisfaction or indemnity is it to thel 
public, to feize the effects of them who have bailed a murderer, | 
if the murderer himfelf be fuffered to efcape with impunity? 
Upon a principle fimilar to which, the Athenian magiltrates, | 
when they took a folemn oath, never to keep a citizen in bonds}, 
that could give three fureties ot the fame quality with himfelf, | 
did it with an exception to fuch as had embezzled the public} 
money, or been guilty of treafonable practices°. What the na-| 
ture of bail is, hath been fhewn in the preceding book °; a72,} 
a delivery, or bailment, of a perfon to his fureties, upon their | 
giving (together with himfelf) fuflicient fecurity for his appear, 
ance : he being fuppofed to continue in their friendly cuftody, | 
inftead of going to goal. In civil cafes we have feen that every | 
defendant is bailable; but in criminal matters it is otherwife, | 
, Let us therefore enquire, in what cafes the party accufed ought, ) 

or ought not, to be admitted to bail. , 


Anp, firft, to refufe or delay to bail any perfon bailable, is | 
an offence Aa the liberty of the fubject, ia any maguiltrate | | 
the common law 4 ; as well as by the fiatute Weitm. 1. 3 Edw. Ty 
c. £5. and the habeas corpus act, 31 Car. W.c. 2, And left the 
intention of the law fhould be fruftrated by the juftices requis 
ring bail to a greater amount than the nature of the cafe | 
mands, it is exptelily declared by ftatute 1 W.&M. ft. 2. . ta 
that exceflive bail ought not to be required: though what baif 
fhall be called exdeliive, muft be left to the courts, on confider- 
ing the circumftances of the cafe, to determine. And on the 
other hand, if the magiftrate takes infufficient bail, he is liable 


b Pott. Antiq. b. x. c. 18. d 2 Hawk. P. C. 90, rd 
¢ See Vol. III. pag. 290. me 
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1-0 be fined, if the criminal doth not appear *. Bail may be taken 
Veither in court, or in {ome particular cafes by the theriff, coro- 
Iner, or other magittrate; but mo ufually by thejuftices of the 
peace.” Regularly, in all offences either againft the common law 
or act of parliament, that are below felony, the offender ought 
to be admitted to bail, unlefs it be prohibited by fome fpecial 
ét of parliament’. In order therefore more precifely to afcertain 


what offences are bailable, 


Let usnext fee, who may ot be admitted to bail, or, what 
offences are not bailable. And here I fhall not confider any one 
of thofe cafes in which bail is outed by ftatute, from prifoners 
ronvided of particular offences ; for then fuch imprifonment 
without bail is part of their fentence and punifhment. But, 
where the imprifonment is only for fafe cuftody before the con- 
vidtion, and not for puntlament afterwards, in fach cafes bail is 
‘oufted or taken away, wherever the offence is of a very enor- 
mous nature: for then the public is entitled to demand nothing 
lefs than the higheft fecurity that can be given; viz. the body 
of the accufed, in order to enfure that juftice fhall be done 
‘upon him, if guilty. Such perfons therefore, as the author of 
‘the mirror obferves®, have no other fureties but the four walls 
of the prifon. By the antient common law, before® and fince* 
the conqueft, all felonies were bailable, till murder was ex- 
cepted by flatute: fo that perfons might be admitted to bail be- 
Imoft in every cafe. But the ftatute Weltm. 1. 
3 Edw. 1. c. 15. takes away the power of bailing in treafon, 
and in divers inftances of felony. The ftatute 1 & 2 Ph. & Mar. 
c. 13. gives farther regulations in this matter: and upon the 
whole we may colleét*, that no juftices of the peace can bail, 


i. Upon an accufation of treafon: nor, 2. Of murder: nor, 
3. In 


“+ In omnibus placitis de felonia folet accufa~ 
f 2 Hal. P. C. 137. tus per plegios dimitti, practerquam in placito 
gc x §.24- de homicidio, ubi ad terrorem aliter fratutum 


h 2 Inft, 189. eft (Glany. 1. 14. a5) 
k & Inf. 186. 2 Hal. Ps (OF T2990 . 


e 2 Hawk. P. C. 89. 
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3. In cafe of manilaughter, if the prifoner be clearly the flayer,) 
and not barely fufpected to be fo; orif any indiétment be found] 
againft him: nor, 4, Such as, being committed for felony, haye| 
broken prifon ; becaufe it not only carries a prefumption of| 
guilt, but is alfo fuperadding one felony to another : 5. Perfons| 
outlawed: 6. Such as have abjured the realm: 7. Approvers, |: 
of whom we fhall {peak in a fubfequent chapter, and perfons by}, 
them accufed: 8. Perfons taken with the mainour, or in the} 
fact of felony: 9. Perfons charged with arfon: 10. Excom- 
municated perfons, taken by writ de excommunicato capiendo: all} 
which are clearly not admiffible to bail. Others are of a dubious | 
nature, as, 11. Thieves openly defamed and known: 12. Per-| 
fons charged with other felonies, or manifeft and enormous of | 
fences, not being of good fame: and 13. Acceflories to felony, | 
that labour under the fame want of reputation. Thefe feem to | 
be in the difcretion of the juttices, whether bailable or not. | 
The lait clafs are fuch as muff be bailedupon oficring fufficient | 
furety; as, 14. Perfons of good fame, charged with a bare } 
fufpicion of manflaughter, or other inferior homicide: 15. Such | 
perfons, being charged with petit larciny or any felony, not | 
before fpecified: or, 16. With being .acceflory to any* felony, | 

Laftly, it is agreed that the court of king’s bench (or any judge’ 
thereof in time of vacation) may bail for any crime whatfoever, 
be it treafon', murder, or any other offence, according to the 
circumiftances of the’cafe. And herein the wifdom of thelaw 
is very manifeft. To allow bail to be taken commonly for fuch 


enormous crimes, would greatly tend to elude the public juftice:. 
and yet there are cafes, though they rarely happen, in which it 
would be hard and unjuft to confine a man in prifon, though 
accufed even of the greateft offence. The law has therefore. 
provided one court, and only one, which has a difcretionary 
power of bailing in any cafe: except only, even to this high 
yurifdiction, and of courfe to all inferior ones, iuch perfons as 

area 


A 
a 


1 In the reign of queen Elizabeth it was a charge of high treafon, by any of the™ 
the unanimous opinion of the judges, that \ queen’s privy council. (a Ander{, 298.) 
ne court could bail upon a commitment, for 
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are committed by either houfe of parliament, fo long as the fef- 
fion lafts; or fuch as are committed for contempts by any of the 


| king’s fuperior courts of juftice. 


Uron the whole, if the offence be not bailable, or the party 
‘cannot find bail, he is to be committed to the county gaol by 


| the mittimus of the juftice, or warrant under his hand and feal, 
} containing the caufe of his commitment ; there to abide till de- 


Jivered by due courfe of law". But this imprifonment, as has 
been faid, is only for fafe cuftody, and not for punifhment : 


| 


| therefore, in thisdubious interval between the commitment and 
J trial, a prifoner ought to be ufed with the utmoft humanity ; 


and neither be loaded with needlefs fetters, or fubjected to other 


| hardfhips than fuch as are abfolutely requifite for the purpofe 


‘of confinement only: though, what are fo requifite, muft too 

often be left to the difcretion of the gaolers ; who are frequently 
a mercilefs race of men, and, by being converfant in fcenes of 
mifery, ftecled againft any tender fenfation. Yet thelaw will 
not juftify them in fettering a prifoner, unlefs where he is un- 


] ruly, or has attempted an efcape’: this being the humane lan- 
guage of our ancient lawgivers®, “ cuffodes poenam fibi commifjo- 
Hi << rum non augeant, nec eos torqueant ; fed omni faevitia remota, 
|. © pietateque adbibita, judicia debite ewequantur.” 
a. , 
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CHAPTER THE TWENTY THIRD, 


-} 


{ 


OF THE sEvERAL MODES or PROSECUTION, 


P|) 

HE next ftep towards the punifhment of offenders is their | 
profecution, or the manner of their formal accufation. | 
And this is either upon a previous finding of the fact by an in | 
queft or grand jury ; or without fuch previous finding. The } 


former way is either by pre/eniment, or indiCment. . am 


I. A prefentment, generally taken, is a very comprehenfive 
term; including not only prefentments properly fo called, but | 
alfo inquilitions of office, and indictments by a grand jury. Ad 
prefentment, properly {peaking, is the notice taken by a grand | 
jury of any offence from their own knowlege or obfervation’, | 
without any bill of indi€tment laid before them at the fuit of | 
the king. As, the prefentment of a nufance, a libel, and the | 
like; upon which the officer of the court muft afterwards frame | 
an indictment, before the party prefented as the author can be | 
put to anfwer it. An inguifition of office is the act of a jury, 

fummoned by the proper officer to enquire of matters relating | 
to the crown, upon evidence laid before them. Some of thefe | 
are in themfelves convictions, and cannot afterwards be traverfed | 
or denied ; and therefore the inqueit, or jury, ought to hear all 


‘that 
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ie a Lamb, Hirenarch. |. a. 6 5s ing a | 
i: 


V i 


CR 29%. 
that can bealleged on both fides. Of this nature are all inqui- 
fitions of felo de fe; of flight in perfons aceufed of felony; of 
deodands, and the like; and prefentments of petty offences in 
the fheriff’s tourn or court-leet, whereupon the prefiding officer. 
may fet afine. Other inquifitions may be afterwards traverfed 
and examined; as particularly the coroner’s inquifition of the 
death ofa man, when it finds any one guilty of homicide: for 
in fuch cafes the offender fo prefented muit be arraigned upon 
this inquifition, and may difpute the truth of it: which brings 
it toa kind of indictment, the moft ufual and effectual means 
of profecution, and into which we. will therefore enquire a. 
‘little more minutely. ; . 


WrRoOoNGS. 299 


Hl. AN indidment® is a written accufation of one or more 
perfons of a crime or mifdemefnor, preferred to, and prefented, 
upon oath by, a grand jury. To this end the fheriff of every 
county is bound to return to every {eflion, of the peace, and 
every commiffion of oyer and terminer, and of general gaol de- 
livery, twenty four good and lawful men of the county, fome 
out of every hundred, to enquire, prefent, do, and execute all 
thofe things, which on the part of our lord the king fhall then. 
and there be commanded them °.:'Fhey ought to be freeholders,. 
but to what amount is uncertain ©: which feems to be ca/us 
omiffus, and as proper to be fupplied by the legiflature as the: 
qualifications of the petit jury; which were formerly equally 
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vague and uncertain. but are now-fettled. by feveral acts of par- 
liament. However, they are ufually gentlemen of the beft fi- 
gure in the county. As many as appear upon this panel, are 
{worn upon the grand jury, to the amount of twelve at the leaft, 
and not more than twenty three; that twelve may be a majo- 
rity. Which number, as well as the conftitution itfelf, we find 
exattly defcribed, fo early as the laws of king Ethelred®. “ Eweant 
_& feniores duodecim thant, et praefectus cum eis, ef jurent fuper 
6 fan€uarium quod eis in manus datur, quod nolint ullum innocentem 

Oo2 © accufares 


] t : 
b Sec appendix. §. 1, d Ibid. rss. 


2 ¢aHal, B.C. 154, e Wilk. LL, Angl. Sax. 117. 
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“© accufare, nec aliquam noxium celare’. In the time of king| 
Richard the firft (according to Hoveden) the procefs of electing |. 
the grand jury, ordained by that prince, was as follows: four } 
knights were to be taken from the county at large, who chofe}, 
two more out of every hundred ; which two affociated to thems } 
felves ten other principal Seer and thofe twelve were to |) 
aniwer concerning all particulars relating to their own diftri@, 
This number was probably found too large and inconvenient; | 
but the traces of this inftitution fill remain, in that fome of 
the jury muft be fummoned out of every hundred. This grand 
jury are previouily inftructed in the articles of their enquiry, | 
by a charge from the judge who prefides upon the bench. They } 
then withdraw, to fit and receive indictments, which are pre- | 
ferred to them in the name of the king, but at the fuit of any |} 
private profecutor ; and they are only to hear evidence on be: | 
half of the profecution: for the finding of an indi¢tment is 
only in the nature.of an enquiry or accufation, which is after- | 
wards to be tried and determined; and the grand jury are only } 
to enquire upon their oaths, whether there be fufficient caufe | 
to call upon the party to anfwer it. A grand jury however 
ought to be thoroughly perfuaded of the truth of an indi€&tmenty, | 
fo far as their evidence goes ; -and not to reft fatisfied merely: | 
with remote probabilities: a doctrine, that eM be app lied to: 
very oppreflive purpofes *, 
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Tue grand jury are fworn to enquire, only for the body of 
the county, pro corpore comitatus ; and therefore they cannot re-_ 
gularly enquire of a fact done out of that county forwhich they 
are {worn, unlefs particularly enabled by aé of parliament. And 
to fo high a nicety was this matter antiently carried, that where 
a man was wounded in one county, and died in another, the } 
offender was at common law indidable in neither, becaufe no. 
complete act of felony was done in any one of them: but by 
ftatute 2 & 3 Edw. VI. c. 24. heis now indictable in the county _ 
where the party Gied: And fo in fome other cafes: as particu- 

larly, 
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larly, where treafon is committed out of the realm, it may be 
enquired of in any county within the realm, as the king fhall 
direct, in purfuance of ftatutes 26 Hen. Vill. c. 13. 35 Hen. VIII. 
c. 2,and5 & 6 Edw. VI. c. 11. But, in general, all offences 
muft be enquired into as well as tried in the county where the 
| fact is committed. . 


| Wuen the grand jury have heard the evidence, if they think 
| it a groundlefs accufation, they ufed formerly to endorfe on the 
back of the bill, agnoramus ;’’ OT, we know nothing of it3 
jntimating, that though the facts might poflibly be true, that 
-trath did not appear to them; but now, they affert in Englifh, 
more abfolutely, ‘* not a true bill; and then the party 1s dif- 
‘charged without farther anfwer. Buta frefh bill may afterwards 
be preferred to a fubfequent grand jury. If they are fatisfied 
of the truth of the accufation, they then endorfe upon it, “° a 
*¢ true bill;” antiently, “ billa vera.’ The indictment is then 
- {aid to be found, and the party ftands indiéted. But to find a 
pill, there muft at Icaft twelve of the jury agree: for fo tender 
ss the law of England of the lives of the fubjects, that no man 
~ can be convicted at the fuit of the king of any capital offence, 
unlefs by the unanimous voice of twenty four of his equals and 
neighbours: that is, by twelve at lealt of the grand jury, in the 
firft place, affenting to the accufation ; and afterwards, by the 
whole petit jury, of twelve more, finding him guilty upon his 
trial, But, if twelve of the grand jury affent, it is a good pre- 
fentment, though fome of the reft difagree *. And the indict- 
- ment, when fo found, is publickly delivered into court. 


InpicTMENTS mufthavea precife and fufficient certainty. 
By ftatute 1 Hen. V.c. 5. all indictments mutt fet forth the 
chriftian name, firname, and addition of the ftate and degree, 
myftery, town, or place, and the county of the offender: and 
all this to identify his perfon. ‘The time and place, are alfo to be 
afcertained, by naming the day, and townfhip, in which the fact 
was committed : though a miftake in thefe points, is in general 

not: 


g x Hal. P. C. 16%5 


or in Englifh, “* burglarioufly :” Ha all thefe to afcertain the 


302 | PLUe Bh ate tae Boox IV,| 


not held to be material, provided the time be laid previous tol ! 
the finding of the indictment, and the place to be within the} | 
jurifdiction of the court. But fometimes the time may be very |, 

material, where there is any limitation. in point of time afligned |, 
for the profecution of offenders; as by the fatute 7 Will. III. c 3. |. 
‘which enacts, that no asain fhall be had for any of the trea- | 
fons or mifprifons therein mentioned (except an aflaffination de- | 
figned or attempted on the perfon of the king) unlefs the bill of | 
indictment be found within three years after the offence com- | 
mitted": and, in cafe of murder, the time of the death muf | 
be laid SHO a year and a day after the mortal ftroke was | 
given. The ofence itfelf muft alfo be fet forth with clearnefs 
and certainty : andin fome crimes particular words of art mug | 
be ufed, which are fo appropriated by the law to exprefs the |. 
precife idea which it entertains of the offence, that no other 
words, however fynonymous they may feem, are capable of | 
doing it. Thus, in treafon, the facts mult be iat to be done, 
“¢ treafonably, and. againft Ge allegiance ;”’ antiently “ proditorie | 
‘* et contra ligeantiae fuae debitum:’” elfe the indictment is void. 
In indi&ments for murder, it is neceffary to fay that the party | 
indicted “murdered,” not “ killed” or “ flew,” the other, which: | 
till the late ftatute was expreffed in Latin by the word “ murdra- | 
“¢ yit',”? In all indictments for felonies, the adverb “ felonioufly, - 
‘* felonice,” mult be ufed; and for burglaries alfo, *¢ burglariter,* 


} 


intent. In rapes, the word ‘ rapuit,” or “ ravithed,’’ is necef- 
fary, and muft not be exprefled by any periphrafis ; in order to” | 
render the crime certain. So in larcinies alfo,the words “ felon ! 
“© nice cepit et a/portavit, felonioufly took and carried away,’’ are 
neceflary to every indittment ; for thefe only can exprefs the © 
very offence. Alfo in cpiuaicne: for murder, the length and — 


depth of the wound fhould in general be cepreneds in order | 


that it may appear to the court to have been of a mortal nature: 

but if it goes through the body, then it’s dimenfions are nme 

terial, for that is apparently fuflicient to have been the caufe of — 
shee 


b Feft. 249. i Sce Vol, IIT. pag. gar, | 
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‘the death. Alfo where a limb, or the like, is abfolutely cut off, 
\ there fuch defcription isimpoffible’. Laftly, in indiatments the 
\ value of the thing, which is the fubject or inftrument of the 
offence, muft fometimes be expreffed. In indictments for Jar- 
\ cinies this is neceflary, that it may appear whether it be grand 
or petit larciny ; and whether entitled or not to the benefit of 
clergy: in homicide of all forts it is neceflary ; as the weapon, 


with which it is committed, is forfeited to the king as a deo- 
\dand. . 


} 
i 


i 


Tue remaining methods of profecution are without any pre- 
vious finding by a jury, to fix the authoritative ftamp of verili- 
militude upon the accufation. One of thefe, by the common law, 
was when a thief was taken with the mainour, that is, with the 
thing ftolen upon him, iz manu. For he might, when fo detected 
flagrante delicto, be brought into court, arraigned, and. tried, 


without indiétment: as by the Danifh law he might be taken 


)) and hanged upon the fpot, without accufation or trial’. But 


this proceeding was taken away by feveral ftatutes in the reign 


| of Edward the third”: though in Scotland a fimilar procefs re- 


| mains tothis day*. So that the only {pecies of proceeding at the 
{uit of the king, without a previous indictment or prefentment 
| by a grand jury, now feems to be that of znformation. 


Til. InvormMarTions are of two forts; firft, thofe which 


| are partly at the fuit of the king, and partly at that of a fub- 


jet; and fecondly, fuch as are only in the name of the king. 
The fomer are ufually brought upon penal itatutes, which in- 
fli@ a penalty upon conviction of the offender, one part to the. 
ufe of the king, and another to the ufe of the informer ; and 
are a fort of gui tam actions, (the nature of which was explained 


in a former volume’) only carried on by acriminal inftead of a 
civil procefs: upon which I fhall therefore only obferve, that 


by 
k 5 Rep. 122. n Lord Kayms. I. 33. 
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by the ftatute 31 Eliz.c. 5. no profecution upon any- penal fta-|, 
tute, the fuit and benefit whereof are limited in part to the|, 
king and in part to the profecutor, can be brought by any com-| 
mon informerafter one year is expired fince the commiffion off: 
the offence; nor on behalf of the crown after the lapfe of two} 
years longer ; nor, where the forfeiture is originally given only} 
to the king, can fuch profecution be had after the ona of} 
two years from the commiffion of the offence. 


Tue informations, that are exhibited a the name of the| 
king alone, are alfo of two kinds: firft, thofe which are jtruly} | 
and properly his own fuits, and filed ex officio by his own imme- 
diate officer, the attorney general: fecondly, thofe in which, | 
though the king is the nominal profecutor, yet it is at the rela 
tion of fome private perfon or common informer; and they are} 
filed by the king’s coroner and attorney in the court of king’s| 
bench, ufually called the mafter’ of the crown-office, who 1s) 
for this purpofe the ftanding officer of the public. The objects) 
of the king’s own profecutions, filed ex officio by his own ate 
torney general, are properly fuch enormous mifdemefnors, as| 
peculiarly tend to difturb or endanger his government, or to) 
moleft or affront him in the regular difcharge of his royal func-) 
tions. For offences fo high and dangerous, in the punifhment) 
or prevention of which a moment’s delay would be fatal, the | 
law has given to the crown the power of an immediate profe- 
cution, without waiting for any previous application to any; 
other tribunal. A power fo neceflary, not only to the eafe; 
and fafety but even to the very exiftence of the executive ma- 
giftrate, was originally referved in the great plan of the Englifh 
-conftitution, which has wifely provided for the due prefervation 
of all it’s parts. The objects of the other fpecies of informa- 
tions, filed by the mafter of the crown-oflice upon the com- 
plaint or relation of a private fubject, are any grofs and noto- 

rious midemefnors, riots, batteries, libels, and other immora- 


ities of an atrocious kind’, not peculiarly tending to difturb 
the 
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the government (for thofe are left to the care of the attorney 
general) but which, on account of their magnitude or perni- 
cious example, deferve-the moft public animadveriion. And 
when an information is filed, either thus, or by the attorney 
general ex officio, ic muft: be tried by a petit jury of the county 
where the offence arifes : after which, if the defendant be found 


guilty, he muft refort to the court for his punifhment. 


- Tere can be no doubt but that this mode of profecution, 
by information (or fuggeftion) filed on record by the king’s at- 


| torney general, or by his coroner or mafter of the crown-oflice 


sn the court of kihg’s bench, is as antient as the common law 
stfelf’. For as the king was bound to profecute, or at leaft to 
lend the fantion of his name to a profecutor, whenever a grand 
jury informed him upon their oaths that there was a fufficient 
ground for inftituting a criminal fuit; fo, when thefe his imme- 
diate officers were otherwife fufficiently affured that a man had 
committed a grofs mifdemefnor, either perfonally again{t the 
king or his government, or againft the public peace and good 
order, they were at liberty, without waiting for any farther in- 


| telligence, to convey that information to the court of king’s 
_ bench by a fuggeftion on record, and to carry on the profecution 
in his majefty’sname. But thefe informations (of every kind) 
are confined by the conftitutional law to mere mifdemefnors 


only : for, wherever any capital offence is charged, the fame 


law requires that the accufation be warranted by the oath of 


twelve men, before the party fhall be put to anfwer it. And,as 
to thofe offences, in which snformations were allowed as well as 
indidtments, fo Jong as they were confined to this high and re- 
fpectable jurifdiction, and were carried on ina legal and regular 


courfe in his majefty’s court of king’s bench, the fubject had no 
reafon to complain. The fame notice was given, the fame pro- 


- cefg was iffued, the fame pleas were allowed, the fame trial by 


jury was had, the fame judgment was given by the fame judges, 
as if the profecution had originally been by indictment. But 
PV oni. Bee Bc, when 
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when the ftatute 3 Hen. VII.c. 1. had extended the. jurifdi@ion| 
of the court of ftar-chamber, the members of which were the ! 
fole judges of the law, the fac, and the penalty; and when} 
the ftatute’ 11 Hen. VII. c. 3. had permitted informations to b 
brought by any informer upon any penal ftatute, not extending} 
to life or member, at the affifes or before the juftices of the}! 
peace, who were to hear and determine the fame according to 
their own difcretion; then it was, that the legal and orderly} 
jurifdiction of the court of king’s bench fell into difufe and ob-} 
livion, and Empfon and Dudley (the wicked inftruments of king | 
Henry VII.) by hunting out obfolete penalties, and this tyranni- 
cal mode of profecution, with other oppreffive devices", conti} 
nually harafled the fubject and fhamefully inriched the crown. |} 
The latter of thefe acts was foon indeed repealed by ftatute | 
1 Hen. VIN. c. 6. but the court of ftar-chamber continued in| 
high vigour, and daily increafing it’s authority, for more than a } 
century longer ; till finally abolifhed by ftatute 16 Car. 1. c. 10. | 


i 


Ur own this diflolution the old common law’ authority of the} 
court of king’s bench, as the cu/fos morum of the nation, being’ | 
found neceflary to refide fomewhere for the peace and good go: | 
vernment of the kingdom, was again revived in practice’. And | 
it is obfervable, that, in the fame act of parliament which abo- } 
lifhedithe court of fiar-chamber, a conviction by information is : 
exprefsly reckoned up, as one of the legal modes of conviction of | 
fuch perfons, as fhould offend a third time againft the provifions 
of that ftatute". It is true, fir Matthew Hale, who prefided in: 
this court foon after the time of fuch revival, is faid” to have 
been no friend to this method of profecution : and, if fo, the 
reafon of fuch his diflike was probably the ill ufe, which the 
mafter of the crown-oflice then made of his authority, by per- 


i 


mitting the fubjeé to be harafled with vexatious informations, - 


| when- 
rx And. rgy. . / iit. Information, pag. 187. (edit. 1657+) 
s 5 Mod. 464. 2 Sid.7r. 1 Sid. 52. 
t Styl. Rep. 217, 245. Styl, praét, Reg. PU Stat. gOGarswhy Cc, to. §. On 


w 5 Mod. 460. 
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whenever applied to any malicious or revengeful profecutor 5 
rather than his doubt of their legality, or propriety upon urgent 
occafions®. For the power of filing informations, without any 
control, then refided in the breaft of the mafter: and, being 
fled in the name of the king, they fubjected the profecutor to 
Jno cofts, though on trial they proved to be groundlefs. This 


i 


——— 


oppreflive ufe of them, in the times preceding the revolution, 
occafioned a ftruggle, foon after the acceflion of king William’, 
\to procure a declaration of their illegality by the judgment of 
\the court of king’s bench. But fir John Holt, who then prefi- 
ded there, and all the judges, were clearly of opinion, that this 
proceeding was grounded on the common law, and could not be 
then impeached. And, ina few years afterwards, a more tem- 
perate remedy was apphed in parliament, by flatute 4& 5 W.& 
-M. c. 18. which enacts, that the clerk of the crown fhall not 
file any information without exprefs direction from the court of 
_king’s bench: and that every profecutor, permitted to promote 
fach information, {hall give fecurity by a recognizance of twenty 
pounds (which now feems to be too fmall a fum) to profecute 
the fame with effect; and to pay cofts to the defendant, in cafe 
he be accquitted thereon, unlefs the judge, who tries the infor- 
mation, fhall certify there was reafonable caufe for filing it ; and, 
} at all events, to pay cofts, unlefs the information fhall be tried. 
)) within a year after iffue joined. But there is a provifo in this 
act, that it thall not extend to any other informations; than 
') thofe which are exhibited by the maiter of the crown-ollice : 
and confequently, informations at the king’s own fuit, filed by 
his attorney general, are no way reftrained thereby. 


~ 


T were is one fpecies of informations, ftill farther regulated 
by Ratute 9 Ann. c. 20. viz. thofein the nature of a writ of gua 
_ warranto; which was fhewn, in the preceding volume’, to be a 
remedy given to the crown againft fuch as had ufurped or in- 
truded into any office or franchife. The modern information. 


Eeps2 tends 


x 1 Saund. 30r. 1 Sid. 174 Farr. 361. 1 Show. 106. 
yM.1. W.& M, 5 Mod, 459, Comb. 141, z See Vol, IIL. pag. 263, 
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tends to the fame purpofe as the antient writ, being generally 
made ufe of totry the civil rights of fuch franchifes ; though | 
it is commenced in the fame manner. as other informations_are, |) 
by leave of the court, or at the will of the atterney-general:| 
being properly a criminal profecution, in order to fine the de. 
fendant for his ufurpation, as well as to ouft him from his offices} 
yet ufually confidered at prefent as merely’a civil proceeding. | 


TuHeEse are all the methods of profecution at the fuit of the 
king: There yet remains another, which is merely at the fuit 
of the fubject, and is called an appeal. 


IV. A wn appeal, in the fenfe wherein itis here ufed, does not | 
fignify any complaint toa fuperior court of an injuftice done by | 
an inferior one, which is the general ufe of the word ; but it here | 
means an original fuit, at the time of it’s firft commencement . | 
An appeal therefore, when fpoken of as a criminal profecution, | 
denotes an accufation by a private fubject againft another, for | 
fome heinous crime ; demanding punifhment on account of the | 
particular injury fnffered, rather than for the offence againt{t the | 
public. As this method of profecution is {till in force,-I cannot | 
omit to mention it: but as it is very little in ufe, on account | 
of the great‘nicety required in conducting it, I fhall treat of if | 
very briefly ; referring the ftudent for more particulars to other 
voluminous compilations?. 


Tu1s private procefs, for the punifhment of public crimes, 
had probably it’s original in thofe times, when a private pecue! | 
niary fatisfaction, called a weregild, was conflantly paid to the | 
party injured, or his relations, to expiate enormous offences. 
This was a cuftom derived to us, in conymon with other nor- . 
thern nations °, from our anceftors, the antient Germans 3 among” 


“whom | 

a It is derived from the French, * appel- fame as the ordinary fenfe of “appeal” im 
ler,” the verb adtive, which fignifies to English, 
call upon, fummon, or challenge one; and b aeHawk PC. chs 23: - 


not the verb neuter, which fignifies the e Stiernh. de jure Sueon. 1. 3. Cs de 


[ 


ghee re \ 


‘ \ 
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whom according to Tacitus‘, ‘° /uitur homicidium certo armento- 
6+ rum ac pecorum numero 5 recipitque fatisfactionem univer fa’ do- 
« mus®. In the fame manner by the Irifh Brehon law, im 
cafe of murder, the Brehon or judge was ufed to compound be- 
tween the murderer, and the friends of the deceafed who profe- 
cuted him, by caufing the malefaétor to give unto them, or to 
the child or wife of him that was flain, a recompenfe which 
| they called an eriach‘. ‘And thus we find in our Saxon laws 
(particularly thofe. of king Athelftan *) the feveral weregilds tor 
‘homicide eftablifhed in progreflive order, from the death of the 
-ceorl or peafant, up to that of the king himfelf®. And in the 
laws of king Henry li, we have-an account of what other of- 
fences were then redeemable by weregild, and what were not 
{o*. As therefore, during the continuance of this cuftom, a pro- 
cefs was certainly given, for recovering the weregild by the party 
to whom it was due; it feems that, when thefe offences by de- 
grees grew no longer redeemable, the private procefs was ftill 
‘continued, in order to infure the infliction of punifhment upon 


the offender, though the party injured was allowed no pecuniary 


compenfation for the offence. 


ade M.G.¢. 21. 

e And in another place, (¢. 312.) * De-~ 
&$ Jittis, pro modo poenarum, equorum pecorum= 
% gue numero conviti mulftantur. Pars multae 
< regi vel eivitati; pars ipfi qui vindicatur, 
<6 vel propinguis ejus, exfolvitur.”” 

f Spenfer’s ftate of Ireland, pag. 15 13- 
| edit, Hughes. 

g Ffudic. Civit. Lund. Wilk. 71. 

h The weregild of a ceorl was 266 
thrymfas, that of the king 30000; each 
thrymfa being equal to about a fhilling of 
our prefent money. The weregild of a 
fbjeét was paid entirely to the relations of 


- 


Burt, though appeals were thusinthe nature of profecutions 
_ for fome atrocious injury committed more immediately againift 
 anindividual, yet it allo was antiently permitted, that any fub- 


ject 


the party flain: but that of the king was 
divided; one half being paid to the public, 
the other to the royal family. 

i Cs 1%. 

k In. Turkey this principle is Kill carried 
fo far, that even murder is never profecuted 
hy the officers of the government, as with 
us. It is the bufinefs of the next relations, 
and them only, to revenge the flaughter of 
their kinfmen; and if they rather choofe 
(as they generally do ) to compound the 
matter for money, nothing more is faid 
about it. (Lady M. W. Montague. lett, 42-) 


en 
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ject might appeal another fubject of high-treafon, either in the}, 
courts of common law ', or in parliament, or (for treafons com- 
mitted beyond the feas) in the court of the high conftable and | 
marfhal. The cognizance of appeals in the latter ftill continues 
in force; and fo late as 1631 there was a trial by battel awarded |, 
in the court of chivalry, on fuch anappeal of treafon™: but the ! 
frit was virtually abolifhed " by the ftatutes 5 Edw. III. c. 9. and |; 
25 Edw. Ill. c. 24. and the fecond expre/sly by ftatute 1 Hen. IV. 
c. 14. So that the only appeals now in force, for things done 
within the realm, are appeals of felony and mayhem. 


( 


( 


| / at 

AN appeal of felony may be brought for crimes committed | 

either againft the parties themfelves, or their relations. The | 

crimes againit the parties themfelves are arciny, rape, and ar/on. | 

And for thefe,‘as well as for mayhem, the perfons robbed, ravith- } 

ed, maimed, or whofe houfes are burnt, may inftitute this pri- | 

vate procefs. The only crime againft one’s relation, for vg 

an appeal can be brought, is that of killing him, by either mur- | 

der or manflaughter. But this cannot be brought by every rela- | 

tion: but only by the wife for the death of her hufband, or by | 

the heir male for the death of his anceftor; which heirfhip was | 

alfo confined, by an ordinance of king Henry the firft, to the | 

four neareft degrees of blood®. It is given to the wife, on ac: | 

count of the lofs of her hufbind: therefore, if the marries again, | 

before or pending her appeal, it is loft and gone; or, if fhe | 
marries after judgment, fhe fhall not demand execution. The 

heir, as was faid, muft alfo be heir male, and fuch a one as was | 

- the next heir by the courfe of the common law, at the time of | 

the killing of the anceftor. But this rule has three exceptions: 

1. If the perfon killed leaves an innocent wife, fhe only, and ° 

not the heir, fhall have the appeal: 2. If there be no wife, and | 

the heir be accufed of the murder, the perfon, who next to him | 

would have been heir male, fhall bring the appeal: 9. If theb: 


wife - 


1 Britt.c, 22. nur Hal. P, Chiao, 
m By Donald lord Rea, againft David o Mir. c,2.§, 7, 
Ramfey. (Ruth, vol. 2. part. 2. pag. 102.) 


| 
| 
; 


) 


Chong. .Wrowes. 311 


wife kills her hufband, the heir may appeal her of the death. 

And, by the ftatute of Gloucefter, 6 Edw.I.c.9. all appeals of 

death muft be fued within a yearand a day after the completion 

of the felony by the death of the party: which feems to be 

only declaratory of the old common law ; for in the Gothic | 
‘conftitutions we find the fame “ prae/criptio annalis, quae curnit 

6 adverfus actorem, fi de homicida ei non conftat intra annum a caede 

% facia, nec quenquam interea arguat et accufet *.” 


Tuese appeals may be brought, previous to any indictment; 
and, if the appellee be acquitted thereon, he.cannot be after- 
wards indiéted for the fame offence. In like manner as by the 
‘old Gothic conftitution, if any offender gained a verdict in his 
favour, when profecuted by the party injured, he was alfo un- 
derftood to be acquitted of any crown profecution of the fame 
offence’: but, on the contrary, if he made his peace with the 
king, ftill he might be profecuted at the fuit of the party. And 
fo, with us, if a man be acquitted on an indictment of murder, 
or found guilty, and pardoned by the king, ftill he may, by 
virtue of ftatute 3 Hen. VII. c. 1; be profecuted by appeal for the 
fame felony, not having as yet been punithed for it: though, if 
he hath been found guilty of manflaughter on an indictment, 
‘and hath had the benefit of clergy, and fuffered the judgment 
of the law, he cannot afterwards be appealed. For it is a maxim 
of law, that “* nemo bis punitur pro eodem deltcto.”’ 


Ir the appellee be found guilty, he fhall fuffer the fame judg- 
ment, as if he had been convicted by indictment, but with this 


remarkable difference; that on an indidment, which is at the 


fuit of the king, the king may pardon and remit the execution ; 
onan appeal, which is at the fuit of a private fubject, tomake. 


an atonement for the private wrong, the king can no more par- 

don it, than he can remit the damages recovered on an action of 
‘battery’. In like manner as, while the weregild continued to 
| be 


p Stiernh. de jure Goth, |. 3. ¢ 4s r 2 Hawk. P, C. 39. 
4 Ibid. lt. & §. 


my fubfequent obfervations principally to this method of profe- 


AL 
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is 
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be paid as a fine for homicide, it could not be remitted by the] 
king’s authority’. And the antient ufage was, fo late as Henry]! 
the fourth’s time, that all the relations of the flain fhould | 

the appellee to the place of execution’: a cuftom, founded upon}, 
that favage fpirit of family refentment, which prevailed univer- 
fally through Europe, after the eruption of the northern na-}' 
tions, and is peculiarly attended to in their feveral codes of law;) 
and which prevails even now among the wild and untutored in- 
habitants of America: as if the finger of nature had pointed it 
out to mankind, in their rude and uncultivated ftate’. However, | 
the punifhment of the offender may be remitted and difcharged) 
by the concurrence of all parties interefted ; and as the king by| 
his pardon may fruftrate an indictment, fo the appellant by his 
releafe may difcharge an appeal’: nam quilibet pote/? renunciare| 
<< juri, profe introducto.”” , 
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Tuese are the feveral methods of profecution inftituted by} 


the laws of England for the punifhment of offences ; of which! 
that by indi&imentis the moft general. | hall therefore confine! 


cution ; remarking by the way the moft thaterial variations that 
may arife, from the method of proceeding by either information 
or appeal. | ! 


s LL. Edm. §. 3. v Robertfon Cha. V. i. 43. 
t M.31r Hen. IV.12. 3 Inft. 131. Wor Hels Ps Gog. 
3 | 
é 
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CHAPTER THE TWENTY FOURTH. 


PROCESS cron an INDICTMENT 


P ; 
k 
! 


they 


“XRT E are next, in the fourth place, to enquire into the . 
W manner of iffuing proce/s, after indictment found, to 
bring in the accufed to anfwer it. We have hitherto fuppofed 
the offender to be in cuftody before the finding of the inditt- 
J) ment; in which cafe he is immediately to be arraigned thereon. 
But if he hath fled, or fecretes himfelf, in capital cafes; or 
)) hath not, in fmaller mifdemefnors, been bound over to appear 
WN at the aflifes or feffions, fill an indictment may be preferred 
againit him in his abfence; fince, were he prefent, he could not 
be heard before the grand jury againftit. And, if it be found, 
then procefs muft iffue to bring him into.court ; for the indidt- | 
“ment cannot be tried, unlefs he perfonally appears: according 
to the rules of equity in all, and the exprefs provifion of ftatute 
28 Edw. Il. c. 3. in capital, cafes; that no man fhall be put to 
death, without being brought to anfwer by due procefs of law. 


us 
§ 


Tue proper procefs on an “indictment for any petty mifde- 
q mefnor, or on a penal ftatute, is a writ of venire facias, which ,. 
is in the nature of a fummons to canfe the party to appear. And 
if by the return to fach vemire it appears, that the party hath 
lands in the county whereby he may be diftreined, +hen a di/- 


 trefs infinite fhall be iflued from time to time till he appears. 
b } VoL. LV iia Qq But 


- 
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But if the fheriffreturns that he hath no lands in his bailiwick, 
then (upon his non-appearancz) a writ of capzas fhall iffue, which 
commands the theriff to take his body, and have him at the next || 
aflifes ; andif he cannot be taken upon the firft capias,a fecond, 
and a third fhall iffue, called an alias, and a pluries capias. But, 
on indictments for treafon or felony, a capias is the firft procefs ; | 
and, for treafon or homicide, only one thall be allowed to iffue’, 
or two in the cafe of other felonies, by ftatute 25 Edw. IIL 
c. 14. though the ufage is to iffue only one in any felony ; the | 
provifions of this ftatute being in moft cafes found impracticable’, 

And io, in the cafe of mifdemefnors, it is now the ufual prac: | 
tice for any judge of the court of king’s bench, upon certificate |, 
of an indictment found, to award a writ of capias immediately, 
in order to bring in thedefendant. But if he abfconds, and it| 
is thought proper.to purfue him to an outlawry, then a greater : 
exactnefs is neceflary. For, in fuch cafe, after the feveral writs |, 
have iffmed in aregular number, according to the nature of the | 
re{pective crimes, without any effect, the offender fhall be put | 
in the exigent in order to his outlawry: that is, he thall be ex-| 
acted, proclaimed, or required to furrender, at five county courts; 
and if he be returned guinto exadtus, and does not appear at the| 
fifth exaction or requifition, then he is adjudged to be outlawed, | 
or put out of the protection of the law ; fo that heis incapable | 
of taking the benefit.of it in any refpect, either by bringing ac-_ 
tions or otherwife. oe 


Tue punifhment for outlawries upon indiétments for mifde-. 
mefnors, is the fame as for outlawries upon civil actions ; (of. 
which, and the previous procefs by writs of capias, exigi facias,, 
and proclamation, we {poke in the preceding book °) viz. forfei- 
ture of goods and chattels. But an outlawry in treafon or felony 
amounts toa conviction and attainder of the offence charged in the 
indictment, as much as if the offender had been found guilty by. 
his Country’. His life is however {till under the prote@ion of 


the 


; 


a See appendix. §. x. e See Vol. ITT. pag. 183, 4, 
“ba Hal, P. C. 195. dz Hal. P. Ci 205. 


i warrant of capias utlagatum, in order to bring him to execu- 
tion. But fuch outlawry may be frequently reverfed by writ of 
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the law, as hath formerly been obferved® : and though antiently, 
Jan outlawed felon was faid to have caput lupinum, and might be 
) knocked on the head like a wolf, by any one that fhould meet 
| him‘; becaufe, having renounced all law, he was to be dealt 
with as in 2 ftate of nature, when every one that fhould find him 
Vmight flay him: yet now, to avoid fuch inhumanity, it is holden 
Vthat no man is intitled to kill hina wantonly or wilfully 5 but in 
fo doing is guilty of murder s unlefs it happens in the endea- 
your to apprehend him *. For any perfon may arreft an outlaw 
on a.criminal profecution, either of his own head, or by writ 


‘error; the proceedings therein being (as it is fit they fhould be) 
exceedingly nice and circumftantial ; and, if any fingle minute 
point be ommitted ormifconduéted, the whole outlawry is illegal, 
and may be reverfed :- upon which reverfal the party accufed 1s 
admitted to plead to, and defend himfelf againft, the indictment. 


I 
i 


| Tuus much for procefs to bring in the offender after indict- 
| ment found ; during which flage of the profecution it is, that 
writs of certiorari facias are ufually had, though they may be 
had at any time before trial, to certify and remove the indict- 
ment, with all the proceedings thereon, from any inferior court 
of criminal jurifdiction ‘nto the court of king’s bench ; which 
is thefovercign ordinary court of juftive in caules criminal. And 
© this is frequently done for one of thefe four purpoles; either, 
}. To confider and determine the validity of appeals or indict- 
- ments and the proceedings thereon; and to quafh or confirm 
them as there is caufe: or, 2. Where it is furmifed that a par- 
tial or infuflicient trial will probably be had in the court below, 
the indi€tment is removed, in order to have the prifoner or de- 
fendant tried at the bar of the court of king’s bench, or before 
the juftices of mii prius: 
plead the king’s pardon there: or, 4: To iffue procefs of 

Qq2 -outlawry 


gt Hal. P. C. 497. 
h Braéton. fol. 125+ 


e See pag. 178. 
£Mirr. cea. §. 4. Co. Litt. 1a. / 


or, 3. Itis fo removed in order to © 
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outlawry againit the offender, in thofe counties or places where 
_ the procefs of the inferior judges will not reach him ‘. Such 
writ of certiorart, when iffued and delivered to the inferior court | 


for removing any record or other proceeding, as well upon in-| 
dictment as otherwife, fuperfedes the jurifdiction of fuch infe- 

rior court, and makes all fubtequent proceedings therein entirely | 
erroneous and illegal: unlefs the court of king’s bench remands | 


the record to the court below, to be there tried and determined. 


A certiorari may be granted at the inftance of either the profe- | 
cutor or the defendant: the former as a matter of right, the | 
latter asa matter of difcretion ; and therefore it isieldom granted | 


to remove indictments from the juftices of gaol delivery, or after | 


iffue joined or confeflion of the fact, in any of the courts below *, 


At this ftage of profecution alfo it is, that indi¢tments found 
by the grand jury againft a peer muft in confequence of a writ 
of certiorari be certified and tran{mitted into the court of parlia- 
ment, or into that of the lord high fteward of Great Britain; 
and that, in places of exclufive jurifdiction, as the two univer- | 


fities, indictments muft be delivered (upon challenge and claim | 
of cognizance) to the courts therein eftablifhed by charter, and | 
confirmed by act of parliament, to be there Te Pees os 
and determined. 


42 lial. -P> GC. ato, k 2 Hawk, P.C. 287. 4 Burr. 749. 
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‘Or ARRAIGNMENT AND IT'S 


INCIDENTS. 


H EN the offender either appears voluntarily to an in- 
didtment, or was before in cuftody, or is brought in upon 


‘criminal procefs to anfwer it in the proper court he is imme- 
diately to -be arraigned thereon ; which is the fifth ftage of cri- 
minal profecution. | 


T o arraign, is nothing elfe but to call the prifoner to the bar 


of the court, to anfwer the matter charged upon him in the in- 


diétment*. The prifoner is to be called to the bar by his name; — 


and it is laid down in our antient books», that, though under 


an indictment of the higheft nature, he muft be brought to the 
bar without irons, or any manner of fhackles or bonds; unlefs 
there be evident danger of an efcape, and then he may be fe- 
cured with irons. But yet in Layer’s cafe, A. D. 1722. a dif- 
ference was taken between the time of arraignment, and the 


time of trial; and accordingly the prifoner ftood at the bar in 
chains during the time of his arraignment °. 


WHEN 


a x Hal. P.C. 216, f Brit. ¢. s Staundf. P. ch 78. 3 Inft. 34- 
Bradt. J. 3. de coron, c. 18. §. 3. Mirr. Kel.ro. 2 Hal. P.C. 29. 2 Hawk, P. C. 398. 
o 5. fet, 1. §. Sq. Flet. I, ie. 3x. §. 36 c State Trials. VI, 230. 
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- Wuewn heis brought to the bar, he is called upon by name 
to hold up his hand: which, though it may feem a trifling cirt 
cumftance, yet is of this importance, that by the holding up off 
his hand conjtat de perfona, and he owns himfelf to be of that 
name by which he is called*, | However it is not an indifpenfablef 
ceremony ; for being calculated merely for the purpofe of iden-| | 
tifying the perfon, any other acknowledgment will anfwer the} 
purpofe as well: therefore, if the eaten: obftinately and con-| 
temptuoufly refufes to hold up his hand, but confefles he is the 

perfon named, it is fully faificient*: 


T wen the indiétment is to be read to him diftin@ly in the! 
Englith tongue (which was.law, even while all other proceedings} 
were in Latin) that he may fully underftand his charge. After; 
which it is to be demanded of him, whether he be guilty of the, 
crime, whereof he ftands indicted, or not guilty. By the old} 
common law the acceflory could not be arraigned till the princi-+ 
pal was attainted ; and therefore, if the principal had never been| 
indicted at all, had ftood mute, had challenged above thirty five| 
jurors peremptorily, had claimed the bitieltt of clergy, had ob 
tained a pardon, or had died before attainder, the acceffory 1 in| 
any of thefe cafes could not be arraigned : for non con/titit whe- 
ther any felony was committed or no, till the principal was at} 
tainted ; andit might fo happen that the acceflory fhould be con-' 
victed one day, and the principal acquitted the next, which 
would be abfurd. However, this abfurdity could only happen, 
where it was poflible, that a trial of the principal might be had, 
fubfequent to that of the acceflory: and therefore the law fill 
continues, that the acceflory fhall not be tried, fo long as the 
principal remains liable to be tried hereafter. But by ftatute 
1 Ann. c. 9. if the principal be once convicted, and before ate 
tainder, (that 1 is, before ne receives judgment of death or a | 
lawry) he is delivered by pardon, the benefit of clergy, or other- 
wife; or if the principal ftands mute, or challenges peremptorily: 
| ) . above 
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above the legal number of jurors, fo as never to be convicted at 
all; in any of thefe cafes, in which no fubfequent trial can be 
Vad of the principal, the acceflory may be proceeded againft, as 
if the principal felon had been attainted ; for there is no danger 
Jof future contradiGtion. And upon the trial of the acceflory, as 
well after as before the conviction of the principal, it feems to 
be the better opinion, and founded on the true {fpirit of juftice’, 
\that the acceflory is at liberty (if he can) to controvert the guilt 
Jof his fuppofed principal, and to prove him innocent of the 
‘\charge, as well in point of fact as in point of law. 


Wuewn acriminal is arraigned, he either /fands mute, or con- 
fefles the fact; which circumiftances we may call incidents to the 
arraignment: or elfe he pleads to the indictment, which is to be 
confidered as the next ftage of proceedings. But, firit, let us 
obferve thefe incidents to the arraignment, of flanding mute, or 
confefiion. ; 


I. Recuuar_ty aprifoner is faid to ftand mute, when, being 
arraigned for treafon or felony, he either, 1. Makes no anfwer 
Plat all: or, 2. Anfwers foreign to the purpofe, or with fuch 
‘matter as is not allowable; and will not anfwer otherwife: or, 
1) 3. Upon having pleaded not guilty, refufes to put himfelf upon 
J) the country®. Ifhe fays nothing, the court ought ew officio to 
impanel ajury, to enquire whether he flands obftinately mute, or 
whether he be dumb ex vifitatione Dei. If the latter appears to _ 
be the cafe, the judges of the court (who are to be of counfel 
forthe prifoner, and to fee that he hath law and juftice) thall 
proceed to the trial, and examine all points as if he had pleaded 
: not guilty". But whether judgment of death can be given 
againft fuch a prifoner, who hath never pleaded, and can fay 
nothing in arreft of judgment, is a point yet undetermined’. 
, lr 
) : £ Fofter. 365, &c. hz Hawk, P.C, 327. 
g¢ x Hal. P.C. 316. i 3° Hal. PCy 317. 


Ir he be found to be obftinately mute, (which a prifoner hath 
been held to be, that hath cut out his own tongue‘,) then, 1 
it be on an indictment of high treafon, it is clearly fettled that] 
ftanding mute 1s equivalent to a aa een and he fhall receive} 
the fame judgment and execution’. And as in this the higheft} 
crime, fo alfo in the loweft fpecies of felony, vz. in petit lar-| 
ciny, and in all mifdemefnors, itanding mute is equivalent to} 
conviction. But upon appeals or indictments for other felonies,| | 
or petit treafon, he fhall not be looked upon as convicted, fo as| 
to receive judgment for the felony ; but fhall, for his obftinacy 
receive the terrible fentence of penance, or peine forte et dur Coe 


Brroxre this is pronounced the prifoner ought to have not} 
only érina admonitio, but alfo a convenient refpite of a few hours,) 
and the fentence fhould be diftinétly read to him, that he may} 
know his danger" : and, after all, if he continues obftinate, and} 
his offence is clergyable, he fhall have the benefit of his clergy 
allowed him ; even though heis too ftubborn to pray it”. Thu 
‘tender has the modern law been of inflicting this dreadful punifh-| 
ment: but if no other means will prevail, and the prifone 
(when charged with a capital felony) continues ftubbornly mut: 
the judgment isthen given againft him, without any diftin¢ctio: 
of fex or degree. A judgment, which the law has purpofely) 
ordained to be exquilitely fevere, that by ee very means fl 
might rarely be put in execution. 


5 i 


Tue rack, or queftion, to extort a confeflion from eo | | 
is 2 practice of a different nature: /his being only ufed to com 
pel a man to put himfelf upon his trial ; tat being a fpecies of 
trial initfelf. And the trial by rack is Gees unknown to the 
law of England; though once when the dukes of Exeter and 
Suffolk, and other minifters of Henry VI, had laid a defign to 
‘introduce the civil law into this kingdom as the rule of govern- 

ment, 
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Jiment, for a beginning thereof they erected a rack for torture ; 
which was called in derifion the duke of Exeter’s daughter, and 
1 Rill remains in the tower of London®: where it was occafionally 
Jufed as an engine of ftate, not of law, more than once in the 
reign of queen Elizabeth’. But when, upon the aflaffination of 
) Villiers duke of Buckingham by Felton, it was propofed in the 
privy council to put the affaffin to the rack, in order to difcover 
‘his accomplices; the judges, being confulted, declared unani- 
moufly, to their own honour and the honour of the Englith 
Taw, that no fuch proceeding was allowable by the laws of 
Eneland®. It feems aftonifhing that this ufage, of adminiftring 
the torture, fhould be faid to.arife from a tendernefs to the lives 
‘of men: and yet this is the reafon given for it’s introduction in 
the civil law, and its fubfequent adoption by the French and 
| other foreign nations": viz. becaufe the laws cannot endure 
§) that any man fhould die upon the evidence ef a falle, or even 2 
B} tingle witnefs ; and therefore contrived this method that inio- 
#) cence fhould manifeft itfelf by a ftout denial, or guilt by a plain 
®) confeflion. Thus rating a man’s virtue by the hardinefs of his 
§) conftitution, and his guilt by the fenlibility of his nerves !— 
| But there needs only to ftate accurately’, in order moft effectually 
)) to,expofe, this inhuman {fpecies of mercy: the uncertainty of © 
‘which, as a teft and criterion of truth, was long ago very ele- 
J) gantly. pointed out by*Lully ; though he livedin a ftate wherein 
it was ufual to torture flaves in order to furnifh evidence: ‘* ta- 
i °° men, fays he, illa tormenta gubernat dolor, moderatur natura 
| id cujufque tum animi tum corporis, regit quaefitor, flectit libido, 
i) <° corrumpit fpes, infirmat metus ; ut in tot rerum anguftis nibil 
i) & veritati loct relinguatur’.”? 
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exquifite piece of raillery, has propofed this t Pro Sulla. 28. 

problem, with a gravity and precifion that 
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Tee Englifh judgment of penance for ftanding mute’ is ash | 
follows : that the prifoner fhall be remanded to ae prifon from| : 
whence he came; and put into alow, dark chamber; and there} 
‘be laid on his back,on the bare floor, naked, unlefs where de- 
cency forbids; that there be placed upon his body as great al. 
weight of iron as hecan bear,and more ; that he fhall have no} 
iain aries. fave only, on the firft day, three morfels of the worft| 
bread; and, on the fecond day, three draughts of ftanding water,| 
that fhall be neareit to the prifon door; and in this Gtuation this| | 
fhall be alternately his daily diet, #7// he dies, as the judgment) 
nowruns, thou gh formerly it was, zi/] be anfwered”. | 


Ir hath been doubted soe this punifhment fabfifted at} 
the common law”, or was introduced in confequence of thel 
ftatute Weftm. 1. 3 Edw. 1.c.12.* which feems to be the bet-| 
ter opinion. For not a word of it is mentioned in Glanvil or| 
‘Br acton, or in any antient author, cafe, or record, (that hath| 
‘yet been produced) previous to the reign of Edward I: but/ 
there are inftancés on record in the reign of Henry Il’, where, 
perfons MGcliied of felony, and ftanding mute, were tried in a| 
particular manner, by two fucceflive juries, and convicted ; and| 
it is afferted by the judges in 8 Hen. IV. that, by the common) 
law before the ftatute, ftanding mute onan appeal amounted to | 
a conviction of the felony’. “This ftatute of Edward I ‘direats, 
fuch perfons, ‘ as willnot put themfelves upon inquelts of fe- 
« lonies before the judges at the fuit of the king, to be put, 

| into hard and ftrong prifon (/orent mys en la prifone yan ef dure). 
<¢ as thofe which refufe to be at the common law of the land.” 
And, immediately after this ftatute, the form of the judgment. 


appears in Fleta and Britton to have been only a very ftrait con« 
finement 
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‘Gnement in prifon, with hardly any degree of fuftenance; but 
‘no weight is directed to be laid upon the body, fo as to haften 
‘the death of the miferable fufferer : and indeed any furcharge of 
punifhment on perfons adjudged to penance, fo as to fhorten 
\their lives, is reckoned by Horne in the mirror * as a {pecies of 
\criminal homicide: to which we may add, that the record of 
)35 Edw. I. (cited by a learned author ®) moft clearly proves, that 
“the prifoner might then poffibly fubfitt for forty days under this 
\ lingering punifhment. I fhould therefore imagine that the prac- 
|| tice of loading him with weiglits, or, as It 1s ufually called, 
\ preffing him to death, was gradually introduced between thereign 
of Edward I and 8 Hen. IV, when it firft appears upon our 
books; and was intended as a fpecies of mercy to the delin- 
quent, by delivering him the fooner trom his torment: and 
hence I prefume it alfo was, that the duration of the penance 
was then firft? altered ; and inftead of continuing ¢i// be anfwered, 
it was directed to continue #7// he died, which muft very foon 
happen under an enormous preffure. 


T w= uncertainty of it’s original, the doubts that may be 
conceived of it’s legality, and the repugnance of it’s theory (for. 
it rarely is carried into practice) to the humanity of the laws of 
“England, | all feem to require a legiflative abolition of this cruel 
_procefs, and areftitution of the antient common law; whereby 
the ftanding mute in felony, as well as in treafon and in tref- 
)) pafs, amounted to a confeflion of the charge. Or, if the cor- 
ruption of the blood and the confequent efcheat in felony were 
removed, the peine forte et dure might ftill remain, as a monu- 
ment of the favage rapacity, with which the lordly tyrants of 
feodal antiquity hunted after efcheats and forfeitures ; but no 
}| man would ever be tempted to undergo fuch a horrid alternative. 
For the law is, that by ftanding mute, and fuffering this heavy 
penance, the judgment, and of courfe the corruption of the blood 
and efcheat of the /ands, are faved in felony and petit treafon ; 

Rr | though 
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though not the forfeiture of the goods: and therefore this ling» | 


gering punifhment was probably introduced in order to extorta} 
plea ; without which it washeld that no judgment of deathcould} 
be given, and fo the lord loft his efcheat. But notwithftanding | 
thefe terrors, fome hardy delinquents, confcious of their guilt, 
and yet bouched with a tender regard for their children, have} 
rather chofen to fubmit to this painful death, than the eafier | 
judgment upon conviction, which might expofe their offspring | 
not only to prefent want, but to future incapacities of inherit- | 
ances But in high a as ftanding mute is equivalent toa] 
conviction, the fame judgement, the fame corruption of blood, 

and the fame forfeitures attend it, as in other cafes of convic-} 
tion’. And thus much for the demefnor of a prifoner upon his} 
arraignment, by ftanding mute. | 


fl. THe other incident to arraignments, exclufive of the |. 
plea, is the prifoner’s confeffion of the inditment. Upon a fimple} 
and plain confeflion, the court hath nothing to do but to award} 
judgment: but itis ufually very backward in receiving and re- | 
cording fuch confeffion, out of tendernefs to the life of the fub-| 


ject ; one will generally advife the prifoner to retract it, ‘and | 
plead to the indictment f. 


uae T thefen is another {pecies of confeffion, which we read | 
much of in our antient books, of a far more comple kind, | 
which is called approvement. And that-is when a perfon, in-| 
dicted of treafon or felony, and arraigned for the fame, doth 
confefs the fact before plea pleaded; and appeals or accufes others, | 


his accomplices, of the fame crime, in order to obtain his par-| 
don.. In this cafe-he is called an approver, or prover probator, : 
and the party appealed or accufed is called the appellee. Such 
approvement can only be in capital offences; and it is, as it were, 
equivalent to an indictment, fince the appellee is equally called 
upon toanfwer it: andif he hath no.reafonable and legal eX | 


ceptions to make to the perfon of, the approver, which indeed ! 
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are very numerous, he muft put himfelf upon his trial, either 
by battel, or by the country ; and, if vanquifhed or found 
guilty, muft fuffer the judgment of the law, and the approver 
thal have his pardon, ex debito ju/titiae. On the other hand, if the 
appellee be conqueror, or acquitted by the jury the approver fhall 
receive judgment to be hanged, upon his own confeflion of the 
indi@ment ; for the condition of his pardon has failed, viz. 
the convicting of fome other perfon, and therefore his convic- 


tion remains abfolute. 


_ Bu T it is purely in the defcretion of the court to permit the 
approver thus to appeal, or not ; and, in fact, this courfe of ad- 
mitting approvements hath been long difufed: for the truth 
was, as fir Matthew Hale obferves, that more mifchief hath a- 
rifen to good men by thefe kind of approvements, upon falfe 
and malicious accufations of defperate villains, than benefit to 
the public by the difcovery and conviction of real offenders. And . 
therefore, in the times when fuch appeals were more frequently 
admitted, great flrictnefs and nicety were held therein®: though 
fince. their difcontinyance, the doctrine of approvements 1s be- 
come a matter of more curiofity than ufe. I fhall only obferve, 
that all the good, whatever it be, that can be expected from this 
method of approvement, is fully provided for in the cafes of 
‘robbery, burglary, houfebreaking and larciny to the value of 
five fhillings from fhops, warehoufes ftables, and coachhoufes, by 
‘flatutes 4 & 5 W.& M.c. 8. 10 & 11 W. Ill. c. 23, and 5 Ann, 
¢.31. which enact, that if any fuch felon, being out of prifon, 
{hall difcover two or more perfons, who have committed the like 
felonies, fo as they may be convicted thereof; he thall in moft 
cafes receive areward of 40/, and in general be entitled a par- 
don of all capital offences, excepting only murder and treafon, 
And if any fuch perfon, having felonioufly ftolen any lead, iron, 
or other metals, fhall difcover.and convict two offendersof having 
illegally bought or received the fame, he fhall by virtue of ftatute 
29 Geo. Il. c. 39. be pardontd for all /uch felonies committed 
before fuch difcovery. 
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rE are now to confider the'plea of the prifoner, or de=| 

WY fenfive matter alleged by him on his arraignment, if he} 
site not confefs, or ftand mute. This is either, 1. A plea to } 
the jurifdiction; 2. A demurrer; 3. A pleain abaceenoem a 
4. A fpecial pleain bar; or, 5. The general iflue. | 


ForMERLY there wasanother plea, now abrogated, that of | 
fancuary; which is however neceflary to be lightly touched upon 
as it may give fome light to many parts of our antient law: It | 
being introduced and continued during the fuperftitious venera- | 
tion, that was paid to confecrated ground in the times of popery. 
Firft then, it is to be obferved, that if a perfon accufed of any | 
crime (except treafon, wherein the crown, and facrilege, wherein | 
the church, was too nearly concerned) had fled to any church | 
or church-yard, and within forty days after went in fackcloth | 
and confefled himfelf guilty before the coroner, and declared all 
the particular circumftances of the offence; and thereupon took | 
the oath in that cafe provided, wiz. that he abjured the realm, i 
and would depart from thence forthwith at the port that fhould | 
be afligned him, and would never return without leave from the 
king; he by this means faved his life, it he obferved the condi- 
tions of the oath, by going with a crofs in his hand and with 
all 
| 
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all convenient fpeed, to the port affigned, and embarking. For 
if, during this forty days privilege of fanctuary, or in his road to 
the fea fide, he was apprehended and arraigned in any court for 
this felony, he might plead the privilege of fanétuary, and had 
a right to be remanded, if taken out againft his will*. But by- 
this abjuration his blood was attainted, and he forfeited all his 
goods and chattels’. The immunity, of thefe privileged places 
was very much abridged by the ftatutes 27 Hen. Vill. c. 19. and 
32 Hen. VIII. c. 12. And now, by the ftatute 21 Jac. I. c. 28. 
all privilege of fanctuary, and abjuration confequent thereupon, 
is utterly taken away and abolifhed. | 


- Former ty alfo the benefit of clergy ufed to be. pleaded 
before trial or conviction, and was called a declnatory plea; 
which was the name alfo given to that of fanctuary®. But, as 
the prifoner upon a trial has a chance to be acquitted, and to- 
tally difcharged ; and, if convicted of a clergyable felony ; is 
eatitled equally to his clergy after as before conviction ; this 
courfe is extremely difadvantageous: amd thereforethe benefit of 
clergy is now very rarely pleaded; but, if found requifite, is 
prayed by the convict before judgment is pafied upon him. 


I procerp therefore to the five fpecies of pleas, before- 
mentioned. 


1A prea to the suri/diction, is where an indictment is taken 
‘before a court, that hath no cognizance of the offence; asif a 
man be indicted for a rape at the fheriff’s tourn, or for treafon at 


Be quarter feflions : in thefe or fimilar cafes, he may except to 


the jurifdiction of the court, without anfwering at all to the 
crime alledged". ; 


Il. A pEMuURRER to the indiétment. This is incident to 
‘criminal cafes, as wellas civil, when the fact as alleged is allowed» 
. ey ws yegee 
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to be true, but the prifoner joins iffue upon fome point of lay 
in the indi¢étment, by which he infifts that the fad, as ftated, i] 
no felony, tteafon, or whatever the crime is alleged to be. ‘Thug 
for inftance ; ifa man be indicted for feloniou/ly Realing a grey 
hound; which 1s an animal in which no valnable property ca 
be had, and therefore itis not felony, but only a civil trefpafs t| 
ftealit: in this cafe the party indicted may demur to the indi@]) 
ment; denying it to be felony, though he confeffes the a& o| 
taking it. Some have held‘, that if, on demurrer, the point of 
daw be adjudged again/? the prifoner, he fhall have judgment anq 
execution, as if convicted by verdié. But this-is denied bj 
others*, who hold, that in fuch cafe he fhall be directed and re, 
ceived tu plead the general iflue, not guilty, after a demurre| 
determined againft him. Which appears the more reafonable 
becaufe itis clear, that if the prifoner freely difcovers the fact it, 
court, and refers it to the opinion of the court, whether it bj 
: felony, or no; and upon the fact. thus fhewn it appears to b 
met felony ; the court will not record the confeflion, but admit hin 
| afterwards to plead not guilty®. And this feems to be a cafe o| 
the fame nature, being for the moft part a miftakein point o| 
law, and in the conduct of his pleading ; and, though aman by 
mifpleading may in fome cafes lofe his property, yet the lay 
will not fuffer him by fuch niceties to lofe his life. However 
upon this doubt, demurrers to indictments are feldom ufed : fine! 
the fame advantages may be taken upon a plea of not guilty. 
or afterwards, in arreft of judgment, when the verdia has efta 


{ 
ik 


blifhed the fact. | 


IY. A pLea in abatement is principally for a mifnofmer, : 
‘wrong name, or falfe addition to the prifoner. As, if Fame 
Allen, gentleman, is indicted by the name of Fobn Allen, e/quire 
he may plead that he has the name of James, and not of John: 

_ and that he is a gentleman, and not an efquire. And, if eithe 
fact is found by a jury, then the indi€tment fhall be abated, a 
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of which we fpoke 
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writs or declarations may be in civil actions; 
it large, in the preceding walume'. But, im the.end,,- there is 
‘Jittle advantage accruing to the prifoner by means of thefe dila- 
‘Vrory pleas; becanfe, if the exception’ be allowed, a new bill of 
indictment may be framed, according to what the prifoner in his 
iplea avers to be his true name and addition. For it is a rule, 
‘upon all pleas in abatement, that he, who takes advantage of a 
faw, mutt at the fame time fhew how it may be amended. Let 
us therefore next confider a more fubftantial kind of plea, v7z. 


IV. Spectra pleas in bar; which go to the merits of the 

indictment, and give a reafon why the prifoner ought not to an- 

fwer it at all, nor put himfelf upon his trial for the crime alle- 
ged. Thefe are of four kinds: a former acquittal, a former 

conviction, a former attainder, or apardon. ‘There are many 

‘other pleas, which may be pleaded in bar of an appeal’: but 

thefe are applicable to both appeals and indictments. 


el nae Sa => 


1. First, the plea of auterfots acquit, or a former ac- 
quittal, is grounded on this univerfal maxim of the common 
law of England, that no man is to be brought into jeopardy 
of his life, more than once, for the fame offence. And hence 
)it is allowed as a confequence, that when a man is once fairly 
‘found not guilty upon an indictment, or other profecution, - 
he may plead fuch acquittal in bar of any fubfequent accufa- 
tion for the fame crime. Therefore an acquittal on an appeal, 
isa good bar to an indiatment of the fame offence. And fo - 
‘alfo was an acquittal on an indictment a good bar to an appeal 

‘ by. the common law*: and therefore, in favour of appeals, a ge- 
neral practice was introduced, not to try any perfon on an inditt- 
ment of homicide, till after the year and day, within .which 
appeals may be brought, were paft; by which time it often hap- 
pened that the witnefles died, or the whole was forgotten. To : 
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that indi@ments {hall be proceeded on, immediately, at thel. 
King’s fuit, for the death of a man, without waiting for bring: 
Ang an appeal; and that,the plea, of auterfoits acquit on an in- 
dictment, fhall be no bar to the profecuting of any.appeal. — 


; 
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2. SECONDLY, the plea of awferfoits convict, or a former} 
conviction for the fame identical crime, though no judgment 
was ever given, or perhaps will be, (being fufpended by the be-| 
nefit of clergy or other caules) is a good plea in bar to an in-| 
dictment. And this depends upon the fame prineiple as the for-| 
mer, that no man ought to be twice brought in danger of his) 
life for one’ and the fame crime, Hereupon it has been held, 
that a conviction of manilaughter, on an appeal, is a bar even in | 
another appeal, and much more in an indiétment, of murder3} 
for the faét profecuted is the fame in both, though the offences 
differ in colouring and in degree. It is to be obferved, that the) 
pleas of auterfoits acquit, and auterfoits convict, or a former ac-| 
quittal, and former conviction, muft be upon a profecution for| 


h) 


the fameidentical a andcrime. But the cafe is otherwife, in 


3. Tuirpty, the plea of auterfoits attaint, or a former at- 
tainder; which is a good plea in bar, whether it be for the fame, 
or any other felony. For wherever a man is attainted of felony, 
by judgment of death either upon a verdict or confeflion, by 
outlawry, or heretofore by abjuration ; and whether upon an ap 
peal or an indictment; he may plead fuch attainder in bar to an} | 
fubfequent indictment or appeal, for the fame or for any other 

. “ ae 
felony”. And this becaufe, generally, fuch proceeding on a fe 
cond profecution cannot be to any purpofe ; for the prifoner is 
dead in law by the firft attainder, his blood is already corrupted, . 
and he hath forfeited all that he had: fo thatit is abfurd a id 
fuperfluous fo endeavour to attaint hima fecond time. But ae 
this general rule however, as to all others, there are fome ex: 
exceptions; wherein, ceffante ratione, ceffat et ipfa lex. As, | 
a. Where the former attainder is reverfed for error, for then it. 


1S, 


1» Hawk. P.C. 377. m Ibid, 375. 


BiThere is one advantage that attends pleading a pardon in bar, or 
Blin arreft of judgment, before fentence is pat ; which gives it by 


Bithan by a& of parliament. But, as the title of pardons is ap- 


' Joutlawry, or. attainder; I fhall therefore referve the more im- 
ace pe ’ 


—- 


“x we , 


* 
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iis the fame as if it had never been. And the famereafon holds, 
Iwhere the attainder is reverfed by parliament, or the judgment 


vacated by the king’s pardon, with regard to felonies committed 
afterwards. 2. Where the attainder was upon indictment, fuch 
attainder is no bar to an appeal: for the prior fentence is pardon- 
able by the king ; and if that might be pleaded in bar of the 
ippeal, the king might in the end defeat the fuit of the fubject, 
y fuffering the prior fentence to flop the profecution ‘of a fe- 
cond, and then, when the time of appealing is elapfed, granting 
the delinguent a pardon. 3. An attainder in felony is no bar to 


pn indictment of treafon: becaufe not only the judgment and 


Ananner of death are different, but the forfeiture is more exten- 


Hive, and the land goes to different perfons. 4. Where a perfon 
Axttainted of one felony as robbery, is afterwards indicted as 


orincipal in another, as murder, to which there are alfo acceffo- 
fies, profecuted at the fame time; in this cafe it is held, that 
the plea of auterfoits attatnt is no bar, but he fhall be compelled 
ro take his trial, for the fake of public juitice ; becaufe the ac- 
ceffories to fuch fecond felony cannot be convicted till after the 
conviction of the principal. And from thefe inftances we may 


Picollect that the plea of auterfoits attaint is never good, but when 
Ia fecond trial would be quite fuperiiuous. ‘ 


4. Las Tuy, a pardon may be pleaded in bar; as at once 


i deftroying the end and purpofe of the indictment, by remitting 


that puniihment, which the profecution is calculated to inflict. 


much the preference to pleading it after fentence or attainder. 
This is, that by ftopping the judgment it ftops the attainder, and - 
revents the corruption of the blood: which, when once cor- 
rupted by attainder, cannot afterwards be reftored, otherwife 


Roe to other: ftages of profecution ; and they have their re- 


pective force and ellicacy, as well after as before conviction, 


Sf 2 nute 
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nute confideration of them, till I have gone through every other 
title, except only that of execution. ; | 


Ber ore Iconclude this head of fpecial pleas in bar, it will} 
be neceflary once more to obferve ; that, though in civil actions 
when a man has his election what plea in bal to make, he is} 
concluded by that plea, and cannot refort to another if that be} 
determined againft him; (as, if on an action of debt the de-|, 
fendant pledds a general releafe, and no fuch releaie can be 
proved, he cannot afterwards plead the general iffue, ml debet, | 
as he might at firft: for he has made his election what plea to} 
abide by, and it was his own folly to chufe a rotten defence) i 
though, I fay, this ftrictnefs is obferved in civil actions, guia in| 
tere/ft reipublicae ut fit finis litrum' : yet in criminal profecutions, |! 
in favorem vitae, as well upon appeal as indictment, when a pri-| 
foner’s plea in bar is found again’ him upon iflue tried by a jury, | 
or adjudged againft him in point of law by the court ; {till he}. 
fhall not be concluded or convicted thereon, but fhall have judg 
ment of refpondeat oufter, and may plead over to the felony the| 
general iffue, not guilty”. Tor the law allows many pleas by! 
which a prifoner may, efcape death ; but only one’plea, in come) 
fequence whereof it can be inflicted: viz. on the general iffue,. 
after an impartial examination and decifion of the facts, by the: 
unanimous verdict of ajury. It remains therefore that I conlider, 


V. Tue general iffue, or plea of not guilty®, upon which, 
plea, alone the prifoner can receive his finaljudgment of death, , 
In cafe of an indictment of felony or treafon, there can be nd, 
fpecial juftification put in by way of plea. As, on an indictment 
for murder, a man cannot plead that it was in his own defence, 
againft a robber on the higway, ora burglar ; +9 But whe, mutt, 
plead the general iffue, not guilty, and give this {pecial matter, 
in evidence. For (befides that thefe pleas do in effet amount to) 
_the general iffue; fince, if true, the prifoner is moft clearly, 


not guilty) as the facts in treafon are laid to be done: pro- 
ditorie 


o See appendix, §. 1. 


p 2 Hal, P. C. 239. 


ad 
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ditorie et contra ligeantiae fue debitum; and, in felony, that the 
killing was done felonice ; thefe charges, of a traiterous or fe- 
lonius intent, are the points and very gift of the indictment, 
and muft be anfwered direétly, by the general negative, not 
guilty ; and the jury upon the evidence will take notice of any 
defenfive matter, and give their verdict accordingly, as effec- 
tually as ifit were, or could be, {pecially pleaded. So that this is, 


‘upon all accounts, the moft advantageous plea for the prifoner °. 


W sew the prifoner hath thus pleaded not guilty, mon culpa- 
bilis, or ment culpable ; which was formerly uted to be abbre- 
viated upon the minutes, thus, ‘ non (or nient) cul.” the clerk of 
the affife, or clerk of the arraigns, on behalf of the crown replies, 
that the the prifoner is guilty, and that he is ready to prove him fo. 
This is done by two monofyllables in the fame fpirit of abbre- 
viation, “cul. prit’’ which fignifies firft that the prifoner is 
guilty, (cul. culpable, or culpabilis) and then that the king. is 


ready to prove him fo; prit, pracfio fut, or paratus verificare. 


This is therefore a replication on behalf of the king viva voce 
at the bar; which was’ formerly the courte in all pleadings, as 


| well in civil as in criminal caufes. And that was done in the 
concifeft manner: for when the pleader intended to demur, he 
_ expreffed his demurrer in a fingle word, “ judgment ;” fignifying 
| that he demanded judgment whether the writ, declaration, plea, 
-gpc. either in form or matter, were fafficiently good in law: 
| and if he meant to reft on the truth of the facts pleaded, he 
-expreifed that alfo in a fingle fyllable, °° prit;’’ fignifying that 


he was ready to prove his aflertions: as may be obferved from 
the yearbooks and other antient repofitories oflaw*.. By this 
replication the king and the prifoner are therefore at iffue: for 
we may remember, in our trictures upon pleadings in the prece- 
ding book’, it was obferved, that when the parties come toa 
fact, which is affirmed on one fide and denied on the other, then 
they are faid to be at iffue in point of fact: which is evidently 

the 


p 2 Hal. P. C. 258. r See Vol, ITI. pag. 312. / 
q North’s life of lord Guildford. 98, ; 


* 
A 
a 
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the cafe here, in the plea of non cul. by the prifoner; and the 
replication of cu/. by the clerk. And we may alfo remember, 
that the ufual conclufion of all affirmative pleadings, as this of} 
cul. or guilty i is, was by anaverment in thefe words, “ and this |: 
« he is ready, to verify ; et hoc paratus eft por aia bane which | 
fame thing is here exprefled by the fingle word, “ frit.’ *] 


4 k | 


7 

How our courts came to exprefs a matter of this importance 
in fo odd and obfcure a manner, ‘‘ rem tantam tam negligenter 57% 
can hardly be pronounced with certainty. It may perhaps, how- | 
ever, be accounted for by fapepang. that thefe were at firft fhort } 
notes, to help the memory of the clerk, and remind him what } 
he was to reply; or elfe it was the fhort. method of taking down | 
in court, upon the minutes, the replication and averment ; ‘cul, 
“© prit :? which afterwards the ignorance of. funceediate| clea | 
adopted for the very words to be hy them {poken °. | 


But however it may have arifen, the j joining of iffue (which, 
though now ufually entered on the record‘, is no otherwife | 
joined © in any part of the proceedings) pes to be clearly the | 
meaning of this obicure expreflion ™ ; which has puzzled our | 
moft ingeniOUR ctymologitts, and iscommonly underftood as if 
the clerk of the arraigns, immediately on plea pleaded, had fixed 
an opprobrious name on the prifoner, by afking him, “ culprit, 
«< how wiltthou betried?”’ for immediately upon iffge joined 
it is enquired of the prifoner, by what trial he will make his 
innocence appear. This form has at prefent reference to appeals 
and approvements only, wherein the appellee has his choice, 
either to try the accufation by battel or by jury. But upon in- 


dictments, 

s Of this ignorance we may fee daily the officer bids the crier number them, for 
inftances, in the abufe of two legalterms ~ which the word in law-french is, ** coun=_ 
_of antient French; one, the prologue t to.all « ** tez;’’ but we now hear it pronounced i mt 
proclamations, ‘* oyez,. or hear ye,” which very good Engtifh, ** count thefe,”’ i: 
is generally pronouneed moft unmeaningly —_—t_- See bp pane. ve a 
“© yes:” the other, a more pardonable u 2 Hawk. P. C. 390. ¥ 


miftake, viz, when a jury are all fworn, w x Hal. P.C. 258. 


\ 
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di&ments, fince the abolition of ordeal, there can be no other: 
Jtrial but that by jury, per pais, or by the country: and there- 
fore, if the prifoner refufes to put himfelf upon the inqueft in 
Vthe ufual form, that is, to anfwer that he will be tried by God 
and the country*, if a commoner ; and, if'a peer, by God and 
his peers’; the indictment, if in treafon, is taken pro confeffo: 
and the prifoner, in cafes of felony, is adjudged to ftand mute, 
and, if he perfeveres in his obftinacy, fhall be condemned to 
the peine fort et duree 


i 


Wuewn the prifoner has thus put himfelf upon his trial, the 
‘clerk anfwers in the humane language of the law, which always 
hopes that the party’s innocence rather than his guilt may appear, 
‘© God fend thee a good deliverance.’’ And then they proceed, 
as foon as conveniently may be, to the trial; the manner of 
which will be confidered at large in the next chapter. 


| 


x A learned author, who is very feldom the trial by ordeal ufed formerly to be called 
miftaken in his conjectures, has obferved judicium Dei. But it fhould feem, that when 
that the proper anfweris ‘* by God or the the queftion gives the prifoner an option, 


“country,” that is, either by ordeal or by his anfwer muf{t be pofitive; and not in 
| jury; becanfe the queftion fuppofes an op- the disjun@tive, which returns the optioa 
tion in the prifoner. And certainly it gives back to the profecutor. 


fome countenance to this obfervation, that y Kelynge. 57. State Trials, pafim. 
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CHAPTER’ THE-°T WE NTY SEVEN TH. Gah 


T HE feveral methods of trial and conviction of offenders, 

eftablifhed by the laws of England, where formerly more |, 
numerous than at prefent, through the fuperftition of our Saxon | 
anceftors: who, like other northern nations, were extremely | 
addi€ted to divination; a character, which Tacitus obferves of | 
the antient Germans’. They therefore invented a confiderable 
number of methods of purgation or trial, to preferve innocence | 
from the danger of falfe witnefles, and in confequence of a no- | 
t God would always interpofe miraculoufly, to vindicate | 


~ tion tha 
the guiltlefs. A 
a N 


I 
t 


I. Tue moft antient fpecies of trial was that by ordéaie| 
which was peculiarly diftin guithed by the appellation of judicium 
Dei; and fometimes vulgaris purgatio, to diftinguifh it from the 
canonical purgation, which was by the oath of the party. This . 
was of two forts®, either fire-ordeal, or water-ordeal ; the for- 


mer being confined to perfons of higher rank, the latter to the, 
common people®. Both thefe might be performed by deputy: 
es | 4 f but. 


| 
i 


a de mor. Germ. 10. vel per aquam, pro diverfitate conditionis ho- 
Yb Mirr. c.3. §. 23- al minum: per fergum calidum, fi fuerit homo 
c Tenetur fe purgare is qua accufatur per liber 5 per aquam, fi fuerit rujticus. (Glanv. : 
Dei judicium ; feilicet, per calidum ferrum, |. the Ce 1.) 5 


or 
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but the principal was to anfwer for the fuccefs of the trial; the 
deputy only venturing fome corporal pain, for hire, or perhaps 
for friendfhip". Fire-ordeal was performed either by taking up 
in the hand, unhurt, a piece of red hot iron, of one, two, or 
thtee pounds weight ; or elfe by walking barefoot, and blind- 
Mfold, over nine redhot plowfhares, laid lengthwife at unequal 
Adiftances : and ifthe party efcaped being hurt, he was adjudged 
Iinnocent ; but if it happened otherwife, as without collution it 
Hofually did, he was then condemned as guilty. However, by 
this latter method queen Emma, the mother of Edward the 
confeffor, is mentioned to have cleared her character, when futf- 
nected of familiarity with Alwyn bifhop of Winchelter’. 


Water-ordeal was performed, either by plunging the bare 
Harm up to the elbow in boiling water, and efcaping unhurt 
Athereby : or by cafting the perfon fufpected into a river or pond 
of cold water; and, if he floated therein without any action of 
fwimming, it was deemed an evidence of his guilt; but, ifhe 
funk, he was acquitted. It is eafy to trace out the traditional re- 
lics of this water-ordeal in the ignorant barbarity ftill practifed 
in many countries to difcover witches, by cafiing them into a 
pool of water, and drowning them to prove their imnocence. 
And in the Eaftern empire the fire-ordeal was ufed to the fame 
purpofe by the emperor Theodore Lafcaris; who, attributing 
his ficknefs to magic, caufed all thofe whom he fufpected to 
handle the hot iron: thus joining (as has been well remarked*) 
Sito the moft dubious crime in the world, the moft dubious proof 
of innocence. ; 


AND indeed this purgation by ordeal feems to have been very 
antient, and very univerfal,in the times of fuperititious barbarity. 
it was know to the antient Greeks: for in the Antigone of 
ik Vion. LV Tet Sopho- 


d This is (till expreffed in that common e Tho. Rudborne Hit. maj. Winton. 14s 
form of fpeech, of t going throughfreand = ¢. I. 
<< water to ferve another.” - FSp. L. be ta, 6 gs 


| methods ‘of fire and water-ordeal, both parties are fometimes 
expofed to the fury ofa tiger let loofe for that purpofe: and, if 


Book Iv] 


Pee les*, a perfon, fufpected by Creon of a mifdemefnor, de}, 
clares himfelf pe “<< to handle hot iron and to walk over fire,’ | 
in order to manifeft his innocence; which, the {choliaft tellg, 
us, was then a very ufual purgation. And Grotius® gives Dy 
many initances of water-ordeal in Bithynia, Sardinia, and othey 
places:inil here. 45 alfo a very peculiar fpecies of water-ordeal] 
faid to prevail ‘among the Indians on the coaft of Malabar 
where a perion accufed of any enormous crimeis obliged to {wim 

over a ae river abounding with crocodiles, and, if he efcapes, 
uofurt, he is reputed innocent. Asin Siam, befides the ufual} 
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the beaft fpares either, that perfon is accounted innocent ; 1 

neither, both are held to be guilty; but if he fpares both, the}, 

trial is incomplete, and they proceed to a more certain criterion} 
* 


One cannot but be aftonifhed at the folly and impiety of| 
pronouncing a man guilty, unlefs he was cleared by a miracle;| 
and of expecting that all the powers of nature fhould be fuf| 
pended, by an immediate interpolition of providence to fave the, 
innocent, whenever it was prefumptuoufly required. And yet 
1n' England, fo late as king John’s time, we find grants to the} 
bifhops and clergy to ule the sudicium ferri, aguae, et rgnis®, 
And, both in England and Sweden, the clergy prelided at this 
trial, and it was Lhe performed in the churches or in other, 
confecrated ground: for which Stiernhook! gives the reafon;, 
<< non defuit ane operae et laboris pretium; femper enim ad ejuj-. 
‘© modi judicio aliquid lucri facerdotibus obveniebat.” But, to give : 
it it’s due praife, we find the canon law very early declarir 

againit trial by ordeal, or vulgaris purgatio, as being the fabri 
A the devil, ‘* cum fit ake praeceptum Domini, non tentabis 
<¢ Dominum Deum tuum”? epee this authority, though the 


. canons 
= x 
“Vs 2.70. PA we ee Sueonum. ly. ¢. 8. | 
h On Numb. v. 7. ‘m Decret. part. 2. Gouf. 2. qu. 5. dif. 4 ae | 
i Mod. Univ Hitt. vil. 266. Decretal, libs 3. tit. 50.0. 9.% Gloff. ibide 
k Spelm. Glof. A356 » ie 
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canons themfelves were of no validity in England, it was thought 
proper (as had been done in Denmark above a century before ) 
to difufe and abolifh this trial entirely in our courts of jufiice, 
‘by an act of parliament in 3 Hen. Ill. according to fir Edward 
Coke °, or rather by an order of the king in council ”.. 


I. ANoTHER {pecies of purgation, fomewhat fimilar to the 


\ ; ‘ 
|)former, but probably fprung from a prefumptuous abufe of re- 
\velation in the ages of dark fuperftition, was the corjned, OF 


“morfel of execration: being a piece of cheefe or bread, of about 
an ounce in weight, which was confecrated with a form of ex- 
orci{m; defiring of the Almighty thatit might caufe convulfions 
and palenefs, and find no paffage, if the man was really guilty 5 
but might turn to health and nourifhment, if he was innocent *: 
as the water of jealoufy among the Jews * was, by God’s efpecial 
appointment, to caufe the belly to {well and the thigh to rot, if 
‘the woman was guilty of adultery. T his'corf{ned was then give 

to the fufpected perfon: who at the fame time alfo received the 
holy facrament*: if indeed the corfned was not, as fome have 
{ufpected the facramental bread itfelf; till the fubfequent in- 

vention of tranfubftantiation preferved it from profane ufes with” 
a more profound refpect than formerly. Our hiftorians aflure us, 


| 


that Godwin, earl of Kent in the reign of king Edward the 
‘confeflor abjuring the death of the king’s brother, at lait ap- 


Cs? 


‘pealed to his corfned, “ per buccollam deglutiendain abjuravit™, 


which ftuck in his throat and killed him. This cuftom has been 


long fince gradually abolithed, though the remembrance of it 
Rill fabfifts in certain phrafes of abjuration retained among the 
common people *. . . 


T t2 Ho w- 
n Mod. Un. Hift xxxii. 105. ‘ x Numb. ch. v. 
o 9 Rep. 32. s LL. Canut. ¢. 6. 
p « Rym. Foed. 228. Spelm. Glof. 326. t Ingulph. 
2 Pryn, Rec. Appene 29. Seld. Eadm. ~ u As, ‘ I will take the facrament upon 
fol. 48. it; may this morfel be my lafts and the 


gq Splem. Gi. 439 like.’ 
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Ho wEVv ER we cannot but remark, that though in European| 
countries this cuftom moft probably arte from an abufe of re-| 
vealed religion, yet credulity and fuperftition will in all ages} 
and in all climates, produce the fame or fimilar effects. And 
therefore we fhall not be furprized to find that in the kingdom 
of Pegu there ftill fubfifts a trial by the corfned, very fimilar to | 
that of our anceftors, only fubftituting raw rice ieee ofbread”™, |' 
And in the kingdom of Monomopata, they have a method of} 
deciding ene equally whimfical and uncertain. The witnefs | 
for the Sear chews the bark of a tree, endued with an emetic | 
quality ; which, being fufficiently mafticated, i is then infufed in | 
water, which is given the defendant to drink. If his ftomach |, 
rejects it, he is condemned: if it ftays with him, he is abfolved, 
unlefs the plaintiff will drink fome of the fame water ; and, if 
it ftays with him alfo, the fuit is left undetermined *. 


THE s E two antiquated Haeebteis of trial were principally in | 
ufe among our Saxonanceftors. The next, which itill remaing | 
in force, though very rarely in ufe, owes it’s introduction among ) 
us to the princes of the Norman line. And that is : 


Hl. Tue trial by battel, duel, or fingle combat: which wag | 
another fpecies of prefumptuous appeals to providence, under an | 
expectation that heaven would unqueftionably give the victory to 
the innocent or injured party. The nature of this trial, in cafes | 
of civil injury, upon iffue joined in a writ of right, was fully | 
difcuffed in the preceding book’: to which I have only toadd, ; 
_ that the trial by battel may be demanded at the election of the | 
appellee, in either an appeal or an,approvement; and that itis | 
carried on with equal folemnity as that on a writ of right: but 
with this difference, that there each party might hire a champ! 4 
but here they muft fight in their proper perfons. And therefore | 
it the appellant or approver be a woman, a prieft, an infant, 4 

ORF 
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lof the age of fixty, or lame, or blind, he or fhe may counterpkead 
Jand refufe the wager of battel ; and compel the appellee to put 
Vhimfelf upon the country. Alfo peers of the realm, bringing an 
appeal, dhall not be challenged to wage battel, on account of the 
dignity of their perfons ; nor the citizens of London, by fpecial 
charter, becaufe fighting feems foreign to their education and 
employment. So likewife if the crime be notorious; as if the 
thief be taken with the maznour, or the murderer in the room 
with a bloody knife, the appellant may refufe the tender of battel 
from the appellee *; for it is unreafonable that an innocent man 
Mhould flake his life againft one who is already half-convicted. 


Tux form and manner of waging battel upon appeals are 
much the fame as upon a writ of right; only the oaths of 
the two combatants are vaftly more ftriking and folemn*. The 
appellee, when appealed of felony, pleads zot guilty, and throws 
down his glove, and declares he will defend the fame by his 
body: the appellant takes up the glove, and replies that he is 
Iready to make good the appeal, body for body. And thereupon 

the appellee, taking the book in his right hand, and in his left 
Jthe right hand of his antagonift, {wears to this effect. * Foc 
audi, homo quem per manum teneo,? tc: ** hear this, O man 
© whom I hold by the hand, who calleft thyfelf John by the 
name of baptifm, that J, who cali myfelf Thomas by the name 
‘< of baptifm, did not felonioully murder thy father, William 
by name, nor am any way guilty of the faid felony. So help 
© me.God, and the faints; and this I will defend againift thee 
« by my body, as this court fhall award.”? Yo which the ap- 
pellant replies, holding the bible and his antagonift’s hand in the 
fame manner as the other: “ hear this, O man whom I hold 
« by the hand, who calleft thyfelf Thomas by the name of bap- 
‘¢ tifm, that thou art perjured : and therefore perjured, becaufe 
« that thou felonioufly didf murder my father, William by 
‘‘ name. So help me God and the faints ; and this I will prove 
, \6 agrainft 


. 
| 
| 
| 
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“ againft thee by my body, as this court fhall award *.” The| 
battel is then to be fought with the fame weapons, wz. batons, | 
the fame folemnity, and the fame oath againit amulets and for-} 
cery, that are ufed in the civil combat: and if the appellee be 
fo far vanquithed, that he cannot or will not fight any longer, | 
he fhall-be-adjudged to be hanged immediately; and then, ag} 
wéll as if he be ‘killed in battel, providence is deemed to have] 
détermined in favour of the truth, and his blood fhall be at-} 
tainted. Butif he kills the appellant, or can maintain the fight 
from funrifing till the ftars appear in the evening, he fhall be] 
acquitted. So alfo if the appellant becomes recreant, and pro-| 
nounces the horrible word of craven, he fhall lofe his beram le-\ 
gem, and become infamous; and the appellee fhall recover his | 
damages, and alfo be for ever quit, not only of the alld but | 
of all indictments likewife for the fame offence. 


IV. Tue fourth method of trial ufed in criminal cafes is that | 
by the peers of Great Britain, in the court of parliament, or the| 
court of the lord high fteward, when a peer is capitally indicted, | 
Of this enough has been faid in a former chapter °; to which | 
fhall now only add, that, in the method and regulations of it'g)| 
proceedings, it differs little from the trial per patriam, or by. 
jury: except that the peers need not all agree in their verdi@; 
but the greater number, conhiting of twelve at the leaft, will 
conclude, and bind the minority *. | 


V. Tue trial by jury, or the country, per patriam, is alo 
that trial by the peers of every Englifhman, which, as the 
grand bulwark of his liberties, is fecured to him by the great 


‘charters | 

b There is a ftriking refemblance be- foner was the caufe of his» death; ‘he 
tween this procefs, and that of the court of prifoner, that he was innocent of the . 
Areopagus at Athens, for murder; wlierein charge againft him. (Pott. Antiqu. b. a. 
‘the profecutor and prifoner were both fworn Cc. 19.) -- 


in the moft folemn manner ; the profecutor, c See pag. 259. : 
that he was related to the deceafed ( for d Kelynge. 56. Stat. 7 W. III.c. 3. §. 110 
none but near relations were permitted to Fofter. 247. a 


profecute in that court) and that the pri- 
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charter®: © nullus liber homo capiatur, vel imprifonetur, aut exulet, 
‘© gut aliquo alto modo deftruatur, nifi per legale gudicium parium 
‘© fuorum, vel per legem terrae.” 


T we antiquity and excellence of this trial, for the fettling of 
Icivil property, has before been explained at large’. Andit will 
hold much ftronger in criminal cafes ; fince, in times of diffi- 
culty and danger, more is to be apprehended from the violence 
. and partiality of judges appointed by the crown,in fuits between 
the king and the fubject, than in difputes between one individual 
and another, to fettle the mete$ and boundaries of private pro- 
Hperty. Our law has therefore wifely placed this ftrong and two- 
fold barrier, of a prefentment and a trial by jury, between 
the liberties of the people, and the prerogative of the crown, 
It was neceflary, for preferving the admirable ballance of our 
conftitution, to veft the executive power of the laws in the 
prince: and yet this power might be dangerous and deftructive 
fo that very conftitution, if exerted without heck or control, by 
juitices of oyer and terminer occafionally named by the crown; 
who might then, as in France or Turkey, imprifon, ditpatch, 
jor exile any man that was obnoxious to the government, by an 
Wiinitant declaration, that fuch is their willand pleafure. But the 
founders of the Englith laws have with excellent forecaft con: 
Atrived, that no man fhould be callea to anfwer to the king for 
any capital crime, unlefs upon the preparatory accufation of 
twelve or more of his fellow fubjects, the grand jury : and that 
j the truth of every accufation, whether preferred in the fhape of 
indi@ment, information, or appeal, fhould afterwards be con. 
firmed by the unanimous fuffrage of twelve of his equals and 
neighbours, indifferently chofen, and {uperior to all fufpicion. 
So that the liberties of England cannot but fubfift, fo long as this. 
palladium remains facred and inviolate, not only from all open 
attacks, (which none will be fo hardy as to make) but alfo from 
all fecret machinations, which may fap and undermine it; by 
introducing new and arbitrary methods of trial, by juitices of 
the 


| 
| 
| 


| -€ 9 Hen, III. c. 29% £ See Vol, TIT: pas. 379: 
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the peace, commiflioners of the revenue, and courts of con-, 
{cience. ‘And however convenient thefe may appear at firft, (ash ! 
doubtlefs all arbitrary powers, well executed, are the moft con-} 
venient) yet let it be again remembered, that delays, and little} 
inconveniences in the forms of juttice, are the price that all free | 
nations muft pay for their liberty in more fubftanttal matters; 
that thefe inroads upon this facred bulwark of the nation are} 
fundamentally oppolite to the fpirit of our conftitution ; and] 
that, though begun in trifles, the precedent may gradually in-| 
creafe and {pread, to the utter difufe of juries in queftions of the} 


moft momentous concern. iH 
; 1 


Wart was faid‘of juries in general, and ie trial thereby, | 
in civil cafes, will greatly fhorten our prefent remarks, with| 
regard to the trial of criminal fuits ; indictments, informations, | 
and appeals: which trial I fhall confider in the fame method| 
that | did the former ; by following the order and courfe of the | 
proceedings themfelves, as the moft clear and perfpicuous way | 

of treating it. 


& 


Wuew therefore a prifoner on his arraignment has pleaded 
not guilty, and for his trial hath put himfelf upon the country, | 
which country the jury are, the fheriff of the county muit re- 
turn a panel of jurors, /iberos et legales homines, de vitinciae | 
that is, freeholders, without juft exception, and of the vi/ne él 
neighbourhood ; which is interpreted to be of the county where 
the fact is committed* If the proceedings are before the court 
of king’s bench, there is time allowed, between the i | 
ment and the trial, for a jury to be iofaniclied by writ of venir 
facias tothe fheriff, as in civil caufes: and the trial in cafe of a 
mifdemefnor is had at nifi prius, unlefs it be of fuch confequence 
as to merit atrial at bar; whichis always invariably had when 
the prifoner is tried for any capital offence. But, before com=— 
miflioners of oyer and terminer and gaol delivery, the fheriff by 
virtue of a general precept directed to him beforehand, returns. 

to 


= a Hal, P. G; 2646 PRY oa Hawk. P, C, AOZ6 
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to the court a panel of forty eight jurors, to try all felons that 
may be called upon their trial at that feflion : and therefore it is 
there ufual to'try all felons immediately, or foon, after their 
arraignment. But it is not cuflomary, nor agreeable to the ge- 
neral courfe of proceedings, unlefs by confent of parties, to try 
perfons indicted of fmaller mifdemefnors at the fame courtin ~ 
which they have pleaded not guilty, or traverfed the indictment. 
[But they ufually give fecurity to the court, to appear at the next 
affifes or feffion, and then and there to try the traverfe, giving 
notice to the profecutor of the fame. 


In cafes of high treafon, whereby corruption of blood may _ 
enfue, or mifprifion of fuch treafon, it is enacted by itatute 
4 W: Ill. c. 3. firft, that no perfon fhall be tried for any fuch 
treafon, except am attempt to affaflinate the king, unlefs the in- 
diétment be found within three years after the offence commit- 
ted: next, that the prifoner fhall have a copy of the indict- 
ment, but not the names of the witneffes, five days at leaft be- 
ore the trial; that is, upon the true conflruction of the act, 
before his arraignment’; for then is his time to take any ex- 
ceptions thereto, by way of plea or demurrer: thirdly, that he 
Pyfhall alfo have acopy of the panel of jurors two days before his 
Bitrial ; and, laftly, that he fhall have the fame compulfive pro- 
cefs to bring in his witnefles for him, as was ufual to compel.. 
their appearance agaim/? him. And, by ftatute 7 Ann. c. 21. 
(which did not take place till after the deceafe of the late pre- 
tender) all perfons, indicted for high treafon or mifprifion there- 
of, fhall have not only a copy of the indictment, but a litt of 
all the witnefles to be produced, and of the jurors impanelled, 
with their profeflions and places of abode, delivered to him ten 
days before the trial, and in the prefence of two witnefles; the 
better to prepare him to make his challenges and defence. But 
this laft at, fo far as it affected indictments for the interior {pe- 
cies of high treafon, refpecting the coin,and the royal feals, is 
repealed by the ftatute 6 Geo. IIE. c. 53. elfe it had been im- 
Vou. IV. Uu pofflibie 
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poflible to have tried thofe offences in the fame circuit in which | 
. * they are indicted: for ten clear days, between the finding and 
the trial of the indiétment, will exceed the time ufually allotted} 
for any feflion of oyer and termineri. And no perfon indicted for} 
felony is, or (as the law ftands) ever can be, entitled to fuck 
copies, before the time of his trial*. 


Wuewn the trial is caplee| on, the jurors are to be (worn, as} 
they appear, to the number of twelve, unlefs they are challen- 


ged by the party, a 


CHALLENGES may here be made, either on the part of the| 
king, or on that of the prifoner; and either to the whole array, | 
or to the feparate polls, for the very fame reafons that they may 
be made in civil caufes!, For it is here at leaft as neceflary, as 
there, that the fheriff or returning officer be totally indifferent} 
that where an alien is inditted, the jury fhould be de medietala 
or half foreigners 5 (which does not indeed hold in treafons™,| 
aliens being very improper judges of the breach of allegiance 
to the eas that on every panel there fhould bea competent) 
number of hundredors; and that the particular j jurors fhould be) 
emnt exceptione mayores; not lable to objection either propter ho- 
noris refpectum, propter defecium, cee affectum, or PR de 
hictum, 


® i | 


| 


CHALLENGES upon any of the eoreeeine accounts are filed 
challenges for caufe; which may be without ftint in both cri 
minal and civil trials. But in criminal cafes, or at leaft in capi 


of jurors, without cane any caufe at all which i is called : 
peremptory challenge: a provifion full of that tendernefs and. 
humanity to prifoners, for which our Englifh laws are juttly 
fameus. This is grounded on two reafons. 1. Asevery one 


j Foft. 250. 1 See Vol. TIT. pag. 359. H 
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mutt be fenfible, what fudden impreflions and unaccountable pre- 


judices we are apt to conceive upon the bare looks and geftures 


ofanother; and how neceflary it is, that a prifoner (when put to 
defend his life) fhould have a good opinion of his jury, the want 
of which might totally difconcert him ; the law wills not that 
the fhould be tried by any one man againft whom he has con- 
ceived a prejudice, even without being able to aflign a reafon for 


Hach his diflike. 2. Becaufe, upon challenges for caufe fhewn, © 


if the reafon afligned prove infufficient to fet afide the juror, 


perhaps the bare ueftioning his indifference may fometimes pro- 
| Pp vf P 


‘yoke a refentment; to prevent all ill confequeces from which, 
the prifoner is (till at liberty, if he pleates, peremptorily to fet 
shim alfide. . 


Tuts privilege, of peremptory challenges, though granted 
to the prifoner is-denied to the king by the fatute 33 Edw. 1¥; 
ft. 4. which enacts, that the king fhall challenge no jurors 
without affigning a caufe certain, to be tried and approved by 
/the court. However it is held, that the king need not aflign 
his caufe of challenge, till all the panel is gone through, and 
-unlefs there cannot be a full jury without the perfons fo chal- 
lenged. And then, and not fooner, the king’s counfel muft 
thew the caufe: otherwife the juror fhall be fworn". 


T we peremptory challenges of the prifoner mufthoweverhave 
{ome reafonable boundary; otherwife he might never be tried. 
This reafonable boundary is fettledby the common law to be the 
‘number of thirty five; thatis, one under the number of three 
full juries. For the law judges that five and thirty are fully 
fufficient to allow the moft timorous man to challenge through 
mere caprice ; and that he who peremptorily challenges a greater 
‘number, or three full juries has no intention to be tried at all. 
And therefore it dealt with one, who peremptorily challenges 
above thirty five, and will not retract his challenge, as with one 
who ftands mute or refufes his trial; by fentencing him to the 
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_ peine forte et dure m felony, and by attainting him in treafon® | 
‘And {o the law ftands at this day with regard to treafon of any) 


kind. 


. 
Hl 


» 


Burt by flatute 22 Hen. VII. c. 14. (which, with regard t 
felonies, ftands unrepealed by ftatute 1 & 2 Ph. & Mar. c. 10: 
by this flatute, I fay, no perfon arraigned for felony, can bel 
admitted to make any more than fwenty peremptory challenges.) 
But how if the prifoner pereinptorily challenges twenty one?]| 
what fhall be done? The. old opinion was, that judgment off) 
peine forte et dure {hould be given, as where he challenged thirty| 
fix at the common law?: but the better opinion Poe to be4} 
that fuch challenge fhall only be difregarded and overruled. Bes} 
caufe, firit, the commom law doth not inflict the judgment of} 
penance for challenging twenty one, neither doth the ftatute| 
inflict it; and fo heavy a judgment fhall not be impofed by im-| 

" preaon. Secondly the words of the ftatute are, * that he bel 
« not admitted to challenge more than twenty ;” the evident] 
conftruction of which is, that any farther challenge fhall be dif-| 
allowed or prevented: and therefore, being null from the be-| 
ginning, and never in fact a challense, it can fubject the pre] 
foner tono punifhment; but the juror fhall be regularly ‘wos 


Ir, by reafon of challenges or the default of the jurors, | 
fuflicient number cannot be ie of the original panel, a ¢alep 
miay be awarded as in civil caufes’, till the ones of twelve 1 is. 
fworn, ** well and traly to try, and true deliverance make, be- 
<¢ tween our fovereign lord the king, and the prifoner whom 

, “¢ they have in charge; anda true verdict to give, according to 


coe AGiL ewiCelicc. , : 
WHEN the jury is fworn, if it be a caufe of any confequence, 


the indi&iment is ufually opened, and the evidence martfhalled, 
“examined, and enforced by the counfel for the crown or profe- = 
P) cution. - 


° (f 
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“ition. But itis a fettled rule at common law, that no counfel 
hall be allowed a prifoner upon his trial, upon the general ifluc, 
n any capital crime, unlefs fome point of law thall arife proper to 
be debated *. A rule, which (however it may be palliated under 
‘over of that noble declaration of the law, when rightly under- 
tood, that the judge fhall be counfel for the prifoner; thats, 
hall fee that the proceedings againtt him are legal and itrictly 
reoular‘) feems to be not at all of a piece with ie reft of the 
humane treatment of prifone: ‘s by the Englith law. For upon 
what face of reafon-can that affiflance be denied to fave the life 


betty evefpats? Nor indeed = it flrictly fpeaking a part of our 
ntient law: for the mirrour “. having ics the neceflity of 
rounfel in civil fuits, “ who know how to forward and defend 
¢ the caufe, by the rules of law and cufloms of the realm,” 

mmediately afterwards fubjoins ; ** and more Ha Lay are they 
* for defence upon indictments and appeals of felony, than upon 


’ 


¢ other venial caufes”.’’ And, to fa Ly the truth, the judges 
themfelves are. fo fenfible of this defect in our modern practice, 
that they feldom fcruple to allow a prifoner counfel to ftand by 


him 


‘ 
\ 


s 2 Hawk. P.C. 4oo. ‘ perneget, fine omni petitione confilit. In 
t Sir Edward Coke (3 Inft. 137.) gives &¢ ahis omnibus poteft et debet rwti confilio.” But 
hnother additional reafon for this refufal, this confilium, I conceive, fignifies only an 
Ke becaufe the evidence to convict a prifoner . imparlance, and the petilic confiht is craving 


' contradicted.” It was therefore thought which is not allowable in any crimi- 
too dangerous an experiment, to let ar ad- nal profecution. "This will be manifeft by 


or no. 4 paflage in the grand couftumer of Norman- 
Wieas be re * dy, (ch. 85. ) which {peaks of imparlances 
w Father Parfons the jefuit, and after in perfonal aétions. ‘* Apres ce, eff tenuile 


of aman, which yet is allowed him in profecutions for every 


‘ fhould be fo manifeft, as it could not be leave to imparl; (See Vel. IIT. pag. 298.) 


rocate try, whether it could be contradifted - comparing this law with a co-temporary’ 


him bifhop Ellys, (of Englifh liberty ii. 26) 
have imagined, that the benefit of counfel 
to plead for them was firft denied to pri- 
foners by a law of Henry I, meaning (1 
prefume) chapters 47 and 48 of the code 
which is ufually attributed to that prince. 
¢ De caufis criminalibus vel capitalibus nemo 
* guacrat confilium ; guin implaciiatus ftatim 


“¢ guerelle a refpondre ; et aura congie de foy 
‘© confeiller, sil le demande : et quand il fera 
“< confeille, il peut neyer le faitt dont il eff ac- 
“© cufe.” Or, as it ftands in the latin text, 
(edit. 1539.) ‘* Qurelatus autem poftea tene- 
“© zur refpondere; et habebit licentiam confu- 
** Jendi, fi requirat: habito autem conjilio, de- 
“* bet fattum negare quo accufatus eft.” 
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himat the bar, and inftrad him what queftions to afk, or eve} 
to afk queftions for him, with refpect to matters of fact: fo 
as to matters of law, arifing on the trial, they are zntitled tq 
the afliftance of counfel. But ftill this is a matter of too much. 
importance to be left to the good pleafure of any judge, and ij 
worthy the interpofition of the legillature ; which has fhewy), 
it?s inclination to indulge prifoners with this reafonable afiiftance | 
by enacting in ftatute 7 W. Hl. c. 3, that perfons indicted fo} 
fuch high treaion, as works a corruption of the blood, or mif, 


prifion thereof, 


| 
: 
: 


may make their full defence by counfel, not ex} 
ceeding two, to be named by the prifoner and afligned by th 
court or judge: and this indulgence, by ftatute 20 Geo. Il. c. 3g, 
is extended to parliamentary impeachments for high treafon, whick 
were excepted in the former act. a 


Tue do€rine of evidence upon pleas of the crown is, 15 
moft refpects, the fame as that upon civil actions. There ari 
however a few leading points, wherein by feveral itatutes Al 
refolutions, a difference is made between civil and criming 


evidence. | q 
5 | 
Firs T, in all cafes of high treafon, petit treafon, and cy 

prifion of treafon, by fatutes 1 Edw. VI. c. 12. 5 & 6.Edw. VI 


c.11.and 1 & 2 Ph. & Mar. c. 10. two lawful witneffes are rc 


quired to convict a prifoner ; except in cafes of coining “, an 
counterfeiting the feals ; or unlefs the party fhall willingly an 
without violence confefs the fame. By ftatute 7 W. II. c. 3.1 
profecutions for thofe treafons to which that act extends, th 
fame rule is again enforced, with this addition, that the con 
feflion of the prifoner, which {hall countervail the neceflity o 
fuch proof, muft be in open court ; and it is declared that bot: 
witneffes muft be to the fame overt act of treafon, or one to on 
overt aét, and the other to another overt act of the fame {pecic 
of treafon’, and not of diftinét heads or kinds: and no evidenc 


fhall be admitted:to prove any overt act not exprefsly laid in th 
indi¢i 


s x Hal. P. C. 297. r y See&t, Tr. I. 144. Fofter. 2355 | 
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idi&tment. And therefore in fir John Fenwick’s cafe, in king 
William’s time, where there was but one witnefs, an act of par- 
Jament* was made on purpofe to attaint him of treafon, and he 
\oasexecuted*. But in almoft every other accufation one pofitive 
vitnefs is fufficient. Baron Montefquieu lays it down forarule”, 
hat thofe laws which condemn a man to death zh any cafe on the 
lepofition of a fingle witnefs, are fatal to liberty : and he adds 
his reafon, that the witnefs who affirms, and the accufed who 
lenies, make an equal ballance* ; there is aneceflity therefore 
ocallin athird’ man to incline the fcale. But this feems to be 
arrying matters too far: for there are fome crimes, in which the 


more than one witnefs: muft thefe therefore efcape unpunifhed? 
Neither indeed is the bare denial of the perfon accuited equi- 
valent to the pofitive oath of a difintercfted witnefs. In cafes of 
ndi@tments for perjury, this doctrine is better founded; and 
‘here our law adopts it: for one witnefs is not allowed to con- 
vi@a man indicted for perjury ; becaufe then there is only one 
path againit another’. In cafes of treafon alfo there is the ac- 
-ufed’s oath of allegiance, to counterpoife the information of a 
fingle witnefs ; and that may perhaps be one reafon why the law 
requires a double teftimony to convict him: though the prin- 
cipal red{on, undoubtedly, is to fecure the fubject from being fa- 
crificed to fictious confpiracies, which have been the engines of 


Iprofligate and crafty politicians in all ages. 


i SzconpLy, though from the reverfal of colonel Sidney’s 


attainder by act of parliament in 1689° it, may be collected’, 


Withat the mere fimilitude of hand-writing in two papers fhewn 
Witoajury, without other concurrent teftimony, is no evidence 


that both were written by the fame perfon; yet undoubtedly 


Ithe teftimony of witnefles, well acquainted with the party’s 
hand, 


d x0 Mod. ro4. 
e St. Tr. VIII. 472. 
£ 2 Hawk. P.C, 431. 


z Stat.8. W. Ill. c. 4. 
a St. Tr. V..40. 
' b Sp. L. b, 12. ¢. 36 
¢ Becear. c. 13. 
. 


very privacy of their nature excludes the poflibility of having 
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hand, that they believe the paper in queftion to-have bee 
vs pap q DRE} 


| 
| 


Turirpty, by the ftatute 21 Jac.1. c. 27.4 mother of 
baftard child, concealing it’s death, muft prove by one witnef 
that the child was born dead; otherwife fach concealment fhaf 


o i 
‘ 


be evidence of her having murdered it*. | + 


written by him, is evidence to be left to a jury’. an 


FourtTuLy, all prefumptive evidence of felony fhould Y 
admitted cautioufly : for the law holds, that itis better thatte 
guilty perfons efcape, than that one innocent fuffer. And {i 
Matthew Hale in particular’ lays down two rules, moft prudey 
and neceflary to be obferved: 1. Never to convicta man fc 
ftealing “the goods of a perfon unknown, merely becaufe he wij 
give no account how he came by them, unlefs an actual felon} 
be proved of fuch goods: and, 2. Never to convict any perfon( 
murder or manflaughter, till at leatt the body be found dead} 
on account of two inftances he mentions, where perfons wer} 


( 


executed for the murder of others, who were then alive, bu 
mifling. | .| 


-| 

LasTLy, it wasan antient and commonly received practice: 
(derived from the civil law, and which alfo to this day obtain 
in the kingdom of France‘) that, as counfel was not allowed t) 
any prifoner accufed of a capital crime, fo neither fhould heh: 
fuffered to exculpate himfelf by the teftimony of any witnefle! 
And therefore it deferves to be remembered, to the honour ¢ 
Mary I, (whofe early fentiments, till her marriage with Phili 
of Spain, feem to have been humane and generous!) that whe 
fhe appointed fir Richard Morgan chief juftice of the commor 
pleas, fhe injoined him, “ that notwithitanding the old erro 
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g Lord Prefton’s cafe. 4. D. 1690. St. j 2 Hal. P. C. 290. 
Tr. IV. 453. Erancia’s cate. A. D. 1716. iSt. Tr. I. paffim. | 
St. Tv. VI. 69. Layer’s cafe. 4, D. 1722. k Domat. publ. law. b. 3. t. 4. Mohit 
hid. 279. Henzey’s cafe, 4. D 1758. | Spe Lb. Ons 18s i 
4 Burr. 644. ; - | See pag. 17. | 
h See pag. 198 ; 
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‘© which did not admitany witnefs to fpeak, or any other matter 
to he heard, in favour of the adverfary, her majefty being 
‘© party; her highnefs’ pleafure was, that whatfoever could be 
‘* brought in favour of the fubject fhould be admitted to be 
‘¢ heard: and moreover, that the juftices fhould not perfuade 
«¢ themfelves to fit in judgment otherwife for her highnefs than 
‘ for her fubject™. Afterwards, in one particular inftance (when 
embezzling the queen’s military ftores was made felony by fta- 
rute 31 Eliz. c. 4.) it.was provided that any perfon, impeached 
“or fuch felony, ‘* fhould be received and admitted to make any’ 
¢ lawful proof that he could, by lawful witnefs or otherwife, 
for his difcharge and defence:” and in general the courts 
zrew fo heartily afhamed of a doctrine fo unreafonable and op- 
oreflive, that a practice was gradually introduced of examining 
witneffes for the prifoner, but not upon oath": the confequence 
of which {till was, that the jury gave lefs credit to the prifoner’s 
evidence, than to that produced by the crown. Sir Edward Coke 
protefts very ftrongly againft this tyrannical practice: declaring 
that he never read in any act of parliament, book-cafe, or re- 
cord, that in criminal cafes the party accufed fhould not have 
witnefles {worn for him; and therefore there was not fo much 


Mis /cintilla juris againft it”. And the houfe of commons were 


'o fenfible of this abfurdity, that in the bill for abolithing hof 
ilities between England and Scotland’*, when felonies committed 
by Englifhmen in Scotland were ordered to be tried in one ofthe 
shree northern counties, they infifted on a claufe, and carried itt 
jugaingt the efforts of both the crown and the houfe of lords, 
igainft the practice of the courts in England, and the exprefs 
Jaw of Scotland®, “ that in all fuch trials, for the better difco- 
)‘ very of the truth, and the better information of the con- 


i E {ciences of the jury, and juttices, there fhail be allowed to the 


VO Teco k Vin Ww “ party 
m Hoiirgh. rrzz. St, Tr. [. 72. 1q Stat. 4 Jac. Ic. 2. aap 
i m 2 Bulftr. 147. Cro. Car. 292. y Com. Journ. 4, 5, I% 13, 1$, 39, 
o 3 Inft. 79. ; 30 Jun. 1607. 
p See alfo 2 Hal. P. C. 283 and his fum- s Ibid, q. Jun. 1607. 


mary 294s 


354 PU Beran - Book® 
« party arraigned the benefit of fuch credible witnefes, to. bel 
“¢ examined upon oath, as can be produced for his clearing and} 
ce juftification.” At length by the ftatute 7 Wile ocs 8 th { 
fame meafure of jultice was eftablifhed throu ghout all the realm | 
in cafes of treafon within the act: and it was afterwards.decla4 
red by ftatute 1 Ann. ft. 2.c. 9. thatin all cafes of treafon and) 
felony, all witneffes for the prifoner fhould be examined upol 


, 
oath, in like manner as the witnefles again? him. f } 


ak 
Wuen the evidence on both fides is clofed, the jury cannoq 
be difcharged till they have given in their verdict ; but are td 


confider of it, and deliver it in, with the fame forms, as upon, 
civil caufes: only they cannot, in a criminal cafe, give a privy 
verdit’. But an open verdict may be either general, guilty, 0 
not guilty; or fpecial, fetting forth all the circumflances of the 
cafe, and praying the judgment of the court, whether, for in+ 
fiance, on the facts fated, it be murder, manilaughter, or no, 
crime at all. This is where they doubt the matter of law, ana, 
therefore chufe to leave it to the determination of the court, 
though they havean unqueitionable right of determining upon 
all the circumftances, and finding a general verdict, if they think 
proper fo to hazard a breach of their oaths: and, if their verdie 
be notorioufly wrong, they may be punifhed and the verdict fet 
afide by attaint at the fuit of the king; but not at the fuit of the 
prifoner". But the practice, heretofore in ufe, of fining, imprifon- 
ing, or otherwife punifhing jurors, merely at the difcretion of the 
court,for finding their verdict contrary tothe direction of thejudge, 
was arbitrary, unconftitutional, and illegal: and is treated as fuch 
by fir Thomas Smith, two hundred years ago; who accounted 
'  & fuch doings to be very violent, tyrannical, and contrary to the 
« liberty and cuftom of the realm.of England".” For, as fii 
Matthew Hale well obferves*, it would be a moft unhappy cafe 
for the judge himfelf, if the prifoner’s fate depended upon bi: 
directions :—unhappy alfo for the prifoner; for, if the judge’: 
= Opi 


t2 Hal. P.C.300. a Hawk, P. C.439e° w Smith’s commonw. I, 3. ¢. ¥. eh 
uz Hal. P, C, 310 xa Wal, PWC, 3136 | 
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| opinion mutt rule the verdiét, the trial by jury would be ufelefs. 


/Yet in many inftances , where contrary to evidence thejury have 
found the prifoner guilty, their verdict hath been mercifully fet 
afide, and a new trial granted by the court of king’s bench ; for 
in fuch cafe, as hath been faid, it cannot be fet right by attaint. 
But there hath yet been no inftance of granting a new trial, 
where the prifoner was acquitted upon the firft *. ! 


I 


Ir the jury therefore find the prifoner not guilty, he is then 
for ever guit and difcharged of the accufation *; except he be ap- 
pealed of felony within the time limited by law. But if the 
jury find him guilty > he is then faid to be convicted of the crime 
whereof he ftands indicted. Which conviction may accrue two 
ways; either by his confefling the offence and pleading guilty ; 
or by his being found fo by the verdict of his country. 


WHEN the offender is thus convicted, there are two col- 
lateral circumftances that immediately arife. 1.Ona convic- 
tion, in general, for any felony, the reafonable expenies of 
profecution are by ftatute 25 Geo. li.c. 26. to be allowed to 
the profecutor out of the county ftock, if he petitions the judge 
for that purpofe ; and by ftatute 27 Geo. II. c. 3. poor perfons, 
bound over to give evidence, are likewife entitled to be paid 
their charges, as well without conviction as with it. 2. On 
a conviction of larciny in particular, the profecutor fhall have | 
reftitution of his goods, by virtue of the ftatute 21 Hen. VIII. 
cit. For by the common law there was no reftitution of goods 
‘upon an indictment, becaufe it is at the fuit ot the king only; . 
‘and therefore the party was enforced to bring an appeal of rob- 

W w 2 bery, 


y 1 Lev. 9. T. Jones. 163. St. Tr. xX. ‘b In the Roman republic, when the pri- 
ax6. ‘ foner was conviéted of any capital offence 

z > Hawk. P. G. 44% by his judges, the form of pronounciag 

a The civil law in fuch cafe only dif- that conviction was fomething peculi: rly 
charges him from the fame aceufer, but not delicate: not that he was guilty, but that 
from the fame accufation, (Ff. 48) a. 7 he had not been enough upon his guard 5 
$2) ‘ parum cavife videtur.” ( Feffus. 325 ) 
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bery, in order to have his goods again *. But, it being confidered 
that the party, profecuting the offender by indictment, deferves}, 
to the full as much encouragement as he who profecutes by ap-|) 
peal, this ftatute was made, which enacts, that if any perfon 
be convicted of larciny by the evidence of the party robbed, he 
fhall have full reftitution of his money, goods, and chattels ; 
or the value of them out of the offender’s goods, if he has any. 
by a writ to be granted by the juftices. And this writ of refti 
tution fhall reach the goods fo ftolen, notwithftanding the pro-} 
perty “ of them is endeavoured to be altered by fale in market}! 
overt ®. And, though this may feem fomewhat hard upon the| 
buyer, yet the rule of law is that “ /poliatus debet, ante omnia,| 
** reftitui ; efpecially when he has ufed all the diligence in his} 
power to convict the felon. And, fince the cafe is reduced to} 
this hard neceflity, that either the owner or the buyer mutt fuf-} 
fer; the law prefers the right of the owner, who has done a} 
micritorious act by purfuing a felon to condign punifhment, to} 
the right of the buyer, whofe merit is only negative, that he: 
has been guilty of no unfair tranfaction. Or elfe, fecondly, with-) 
out fuch writ of reititution, the party may peaceably retake his! 
goods, wherever he happens to find them‘, unlefs a new pro-| 
perty be fairly acquired therein, Or, lafily, it the felon be con- 
wicted and pardoned, or be allowed his clergy, the party robbed 
may bring his action of trover againft him tor his goods; and | 
recover a fatisfaction in damages, But fuch ation lies not be-| 
fore profecution; for fo felonies would be made up and healed 8; 
and alfo recaption is unlawful, if it be done with intention to 
{mother or compound thelarciny ; it then becoming the heinous 
offence of theft-bote, as was mentioned in a former chapter >. “@ 


et} 
ath 
is 


Ir is not uncommon, when a perfon is convicted of a mifde- 
mefnor, which principally and more immediately affects fome ins 


dividual, as a battery, imprifonment, or the like, for the court 


e 3 Inft. 242. £ See Vol. TIT. pag. 4. 
d See Vol. II. pag. 450. g « Hal. P.C. 546. 
ex Hal. P.C. 543. i h Sce pag. 133. 
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to permit the defendant to fpeak with the profecutor, before any 
judgment is pronounced ; and, if the profecutor declares him~- 
felf fatisfied, to inflict but a trivial punifhment. This is done, 


}to reimburfe the profecutor his expenfes, and make him fome 


private amends, without the trouble and circuity of a civil action. 
But it furely is a dangerous practice : and, though it may be in- 
trufted to the prudence and difcretion of the judges in the fu- 
perior courts of record, it ought never to be allowed in local or 
inferior jurifdictions, fuch as the quarter-feflions ; where profe- 
cutions for aflaults are by this means too frequently commenced, 
rather for private lucre than for the great ends of public juttice. 
Above all, it fhould never be fuffered, where the teftimony of 
the profecutor himfelf is neceflary to convict the defendant: for 
by this means, the rules of evidence are entirely fubverted; the 
profecutor becomes in effect a plaintiff, and yet is fuffered to_ 
bear witnefs for himfelf. Nay even a voluntary forgivenefs, by 
the party injured, ought not in true policy to intercept the ftroke 
of juftice. “ This,” fays an elegant writer i; (who pleads with 
equal ftrength for the certainty as for the lenity of punifhment) 
*¢ may be an act of good-nature and humanity, but it is contrary 
“© to the good of the public. For, although a private citizen 
«¢ may difpenfe with fatisfaction for his private injury, he cannot 
‘« remove the neceflity of public example. The right of punifh- 
/* ing belongs not to any one individual in particular, but to the 
“ fociety in general, or the fovereign who reprefents that fociety : 
¢ and a man may renounce his own portion of this right, but 
6 he cannot give up that of others.” 
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FTER trial and conviction, the judgment of the coum 
regularly follows, unlefs fufpended or arrefted by fome 
intervening circumftance ; of which the principal is the benefit of | 
elergy : : a title of no {mall curiolity as well as ufe; and concern- 
ing which I fhall therefore enquire, 1. Into it’s original, an 


the various mutations which this privilege of clergy has fuftained. 
2. To what perfons it is to be allowed at this day. 3. In what 
cafes. \ 4. The confequences of allowing it. , y 


IOCrs RG x, the Rag All clericale, or in common fpeec if 
the benefit of clergy, had it’s original from the pious regard paid 
by chriftian princes to the church in it’s infant fate; and the 
ill ufe which the popifh ecclefiaftics foon made of that pious re- 


ae 


gard. The exemptions, which they granted to the church, were 
principally of two kinds: 1. Exemption of places, confecratec 

to religious duties, from criminal arrefts, which was the foun- 
dation of fanctuaries: 2. Exemption of the per/ons of clergy- 
men from criminal procefs before the fecular judge in a few par- 
ticular cafes, which was the true original and meaning of the 
privilegium clericale. 
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- Bur theclergy, encreafing in wealth, power, honour, num- 
ber, and intereft, began foon to fet up for themfelves: and that 
which they obtained by the favour of the civil government, they 
now claimed as their inherent right; andasa right of the high- 
‘eft nature, indefeafible, and jure divino*. By their canons there- 
fore and conftitutions they.endeavoured at, and where.they met 
‘with eafy princes obtained, a vaft extenfion of thefe exemp- 
tions: as well in regard to the crimes themfelves, of which the 
lift became quite univerfal’; as in regard to the perfons exempt- 
ed, among whom were at length comprehended not only every 
ittle fabordinate officer belonging to the church or clergy, but 
even many that were totally laymen. | 


} In England however, although the ufurpations of the pope 


wereverymany and grievous, till enry the eighth entirely exter- 


‘minated his fupremacy, yet a total exemption of the clergy from 


fecular jurifdiction could never be thoroughly effected, though 
‘often endeavoured by the clergy®: and therefore, though the an- 
tient privilegium clericale was in fome capital cafes, yetit was not 
-univerfally, allowed. And in thofe particular cafes, the ufe was 
forthe bifhop or ordinary to demand his clerks to be remitted 
‘out of the king’s courts, as foon as they were indicted: con- 
cerning the allowance of which demand there was for many 
years a great uneertainty’; till at length it was finally fettled in 
the reign of Henry the fixth, that the prifoner fhould firft be 
arraigned ; and might either then claim his benefit of clergy, by 
way of declinatory plea; or, after conviction, by way of arreft- 
‘ing judgment. This latter way 1s moft ufually practifed, as it 
ig more to the fatisfaétion of the court to have the crime pre- 
vioufly afcertained by confeffion or the verdict of a jury; and 
alfo as it is more advantageous to the prifoner himfelf, who may 
poflibly 


@ The principal argument, upon which b See Vol. ITI. pag, 62, 
they founded this exemption, was that text c Keilw, 180. 
of feripture 5 ‘ touchnot mine anointed, and = dd Hal, P, Ce 377+ 
_* do my prophets no harm,” (Keilw, 181+) 
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poflibly be pele and fo need not the benefit of his lenge 
at all. ; a 


OrrGinAuxy the law was held, that no man fhould be ad4 
mitted to the privilege of clergy, but fuch as had the Aabitum et 
tonfuram clericalem’. But in procefs of time a much wider and 
more comprehenfive criterion was eftablifhed: every one that} 
could read (a mark .of great learning in thofe days of ignorance} 
and her fitter fuperftition) being accounted a clerk or clericus,t 
and allowed the benefit of clerkfhip, though neither initiated in} 
holy orders, nor trimmed with tlie clerical tonfure. But when) 
learning, by means of the invention of printing, and other con-) 
current caufes, began to be more generally difleminated than) 
formerly; and reading was no longer a competent proof of clerk-| 
fhip, or being in holy orders; it was found that as many laymen} 
as divines were admitted to the privilegium clericale: and there-} 
fore by ftatute 4 Hen. VII.c. 13. a diftinction was once more} 
drawn between mere lay {cholars, and clerks that were really in} 
orders. And, though it was sHonte reafonable ftill to mitigate| 
the feverity of the law with regard to the former, yet they were} 
not putupon the fame footing with actual clergy ; being fub-| 
jected to a flight degree of Panning: and not allowed to claim} 
the clerical privilege more than once. Accordingly the itatute| 
directs, that no perfon, once admitted to the benefitof clergy, | 
fhall be admitted thereto a fecond time, unlefs he produces his) 
orders: and, in order to diftinguifh their perfons, all laymen 
who are allowed this privilege fhall be burnt with a hot iron in) 
the brawn of the left thumb. This diflinction between learned | 
laymen, and real clerks in orders, was abolifhed for a time by the 
ftatutes 28 Hen. VIII. c. 1, and 32 Hen. VIII. c. 3. but is held® 
to have been virtually reftored by ftatute 1 Edw. VI.c. 12. which ' 
ftatute alfo enacts that lords of parliament, and peers of the 
realm, may have the benefit of their peerage, equivalent to that | 

of clergy, for the firft offence, (although they cannot read, and 
with 


e 2 Hal. P. €. 373. M, Paris, 4, D. 14590 £ Hob. 294 pas | - 
See Vol, In pag. 24. 
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ithout being burnt in the hand) for all offences then clergyable 
| i commoners, and alfo for the crimes of houfebreaking, high- 
way robbery, horfe-ftealing, and robbing of churches. 


1) ArveR this burning the laity, and before it the real 
clergy, were difcharged from the fentence of the law in the 
xing’s courts, and delivered over to the ordinary, to be dealt 
maith according to the ecclefiaftical canons. Whereupon the or- 
dinary, not fatisfied with the proofs adduced in the profane fe- 
cular court, fet himfelf formally to work to make a purgation of 
the offender by a new canonfcal trial; although he had been 
previoufly convicted by his country, or perhaps by his Own con- 
fefion. ‘his trial was held before the bifhopin perfon, or his - 
deputy ; and by a jury of twelve clerks: and there, firft, the 
party himfelf was required to make oath of his own innocences 
mext, there was to be the oath of twelve compurgators, who 
{wore they, believed he {poke the truth; then, witnefles were to 
be examined upon oath, but on behalf of the prifoner only; 
and, laftly, the jury were to bring in their verdict upon oath, 
which ufually acquitted the prifoner: otherwife, if a clerk, he 
was degraded, or put to penance®. A learned judge, in the be- 
ginning of the laft century", remarks with much indignation 
the vaft complication of perjury and fubornation of perjury, in 
this folemn farce of a mock-trial; the witnefles, the compur- 
gators, and the jury, being all of them partakers in the guilt + 
the delinquent party alfo, though convicted before on the cleareft 
evidence, and confcious of his own offence, yet was permitted 
and almoft compelled to fwear himfelf not guilty : nor was the 
: good bifhop himfelf, under whofe countenance this fcene of 
wickednefs was daily tranfacted, by any means exempt from a 
fhare of it. And yet by this purgation the party was reftored to 
his credit, his liberty, his lands, and his capacity of purchafing 
afrefh, and was entirely made a new and an innocent man. 
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Turis fcandalous proftitution of oaths, and the forms | 

tice, inthe almoft conftant acquittal of felonious clerks by put 
gation, was the occafion, that, upon very heinous and notoriow s 
circumiftances of puilt, the tem porat courts would not truft the} | 
ordinary with the trial of the offender, but delivered over to him| 
the convicted clerk, ab/qué purgatione facienda: in which fitua- 

tion the clerk convict could not make purgation; but was to con-| 
tinue in prifon during life, and was incapable of acquiring any| 
perfonal property, or receiving the profits of his lands, unlefs| 
the king fhould pleafe to vrieatas him. Both thefe courfes were 
in fome degree exceptionable ; the latter being perhaps too rigid, 
as the ‘former was productive of the moft abandoned perjury. 
As therefore thefe mock trials took their rife from factious and| 
popifh tenets, tending to exempt one part of the nation from| 
the general municipal law; it anc high time, when the re 
formation was thoroughly eftablifhed, to abolith fo vain and im- 


4a 


pious a ceremony. = | 


AccORDINEGEY the ftattite 18 Eliz. c. 7. enacts, that, for! 
the avoiding of fuch perjuries and abufes, after the offender has’ 
been allowed his clergy, he fhall not be delivered to the or dinary,, 
as formerly ; but, upon fuch allowance and burning in the hand, 
he fhall forthwith be enlarged and delivered out*of prifon; 
with provifo, that the judge may, if he thinks fit, continue the 
offender in gaol for any time not exceeding a year. And chus 
the law continued, for above acentury, unaltered; except only 
that the ftatute 21 Jac. I. c.6. allowed, that women convicted 
of fimple larcinies under the ,value of ten fhillings fhould, (not 
properly have the benefit ofclergy, for they were not called upon 
to read; but) be burned in the hand, and whipped, ftocked, of 
cc teitoHed for any time not exceeding a year. Anda fimilar in- 
dulgence, by the flatutes 3&4W.& M. c.g. and 4&5W. & M. 
c., 24. was extended to women, guilty of any clergyable felony 
whatfoever ; who were allowed once to claim the benefit of the 


Spates in like manner as men might claim the benefit of clergy, 


7 
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£4 to be difcharged upon being burned in the hand, and im- 


Wprifoned for any time not exceeding a year. All women, all 


peers, and all male commoners who could read, were therefore 


Ndifchar ged in fuch felonies ; abfolutely, if clerksin orders; and 


for the, firft offence, upon burning in the hand, if lay: yet 
Jail liable (excepting peers) if tiesidec faw occafion to impri- 
fonment not exceeding a year. And thofemen, who could not 
read, if under the deer ee of peerage, were hanged. 


AFTERWARD S indeed it was confidered, that education and 
learning were no extenuations of guilt, but quite the reverfe: 
and that, if the punifhment of death for fimple felony was too 
fevere for thofe who had been liberally inftructed, it was, a for- 
tiort, too feverefor theignorant alfo. And thereupon by ftatute 
5 Ann. c. 6.it was enacted that the benefit of clergy fhould be 
granted to all thofe who were intitled to afk it, without re- 
quiring them to read by way of conditional merit. And expe- 
rience having fhewn, that fo very univerfal a lenity was frequently 
inconvenient, and an encouragement to commit the lower de- 
grees of felony; and that, though capital punifhments were too 


rigorous for thefe inferior ofencts, yet no puniihment at all (or 


next to none, as branding or whipping) was as much too gentle ; 
it was enacted by the fame fiatute, ‘5 Ann. c. 6. that when any 
erfon is convicted of any theft or Jarciny, and burnt in the hand 


tor the fame he fhal! alfo be committed to the houfe of correc- 


tion or public workhoufe, to be there kept to hard labour for 
any time not lefs than fix months, and not exceeding two years ; 
with a power of inflicting a double confinement. in cafe of the 
party’s efcape from the firft. And it is alfo enacted by the fta- 


ptutes 4 Geo. I. c. 11. and 6 Geo.I.c. 23. that when any per- 
§ions fhall be convicted of any larciny, either grand or petit, or 


a; 


: 
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Jany felonious ftealing or taking of money or eoods and chattels, 
qcither from the perfon or the houfe of any other, or in any other 
ymanner, and who by the law shall be entitled to the benefit of clergy, 


and liable only to the penalties of burning inthe handor whipping, 


Bj the court in their difcretion, inftead of fuch burning in thehandor 


KX 2 whip- 
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whipping, may direct fuch offenders to be tranfported to America [ 
for feven years : and, if they returnorare feen at large in this king-| i 


dom within that time, it fhall be felony without benefit of clergy, 
“a i 


In this ftate does the benefit of clergy at prefent ftand ; ; very} 
confiderably different from it’s original inftitution : the wifdoum 
of the Englifh legiflature having in the courfe of a long and} 
Jaborious procefs, evel by a noble alchemy rich medicines} 
out of poifonous ingredients; and converted, by gradual muta- | 
“tions, what was at firft an unreafonable exemption of particular |: 
popith ecclefiaftics, into a merciful mitigation of the general} 
ei with refpect to capital punifhment. a 


! 
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F rom the whole of this detail we may collect, that, how-}, 
ever in times of ignorance and fuperititition that montfter in true} 
“policy may fora while fubfilt, of a body of men, refidingin the| 
bowels of a ftate, and yet independent of it’slaws ; yet, when} 
Yearning and rational religion have a little enlightened mens | 
minds, fociety can no longer endure an abfurdity fo grols, as) 
mutt deftroy it’s very fundamentals. For, by the original con- 
tract of government, the price of protection by the nied force 
of individuals is that of obedience to the united will of the} 
community. This united will is declared in the laws of the: 
Jand: and that united force is exerted - in their due, and uni 
werfal, execution. | 


If, Lam next to enquire, to what Perfens the benefit of clerah: 
is to be allowed at this day: and this muft be chiefly collected 
from what has been obferved in the preceding article. For, upon: 
the whole, we may pronounce, that all clerks in orders are. with-; 
out.any branding, and of courfe without any tranfportation, (for: 
that is only fubftituted in lieu of the other) to be admitted to this: 
privilege, and immediately difcharged, or at moft only confined 
for one year: and this as often as they offend!. Again, all lords, 
e ae and peers of the realm, by the ftatute 1 Edw. Vi. 

. fhall be difcharged in all clergyable and other felonies, 


Provie 
i 2 Hal. P. C. 375. 


| 
| 
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provided for by the act, without any burning in the hand, in 
| the fame manner, as real clerks convict: but this is only for 
the firft offence. Laftly, all the commons of the realm, not in 


orders, whether male or female, fhall for the firft offence be 
difcharged of the punifhment of felonies, within the benefit of 
clergy; upon being burnt in the hand, and fuffering a-difcre- 
tionary imprifonment ; or, in cafe of larciny, upon being tranf- 
ported for feven years, if the court fhall think proper. It hath 
been faid, that Jews, and other infidels and heretics, were not 
capable of the benefit of clergy, till after the ftatute 5 Ann.c. 6. 
as being under a legal incapacity for orders*. But 1 much quei- 
tion whether this was ever ruled for law, fince the re-intro- 
duétion of the Jews into England, in the time of Oliver Crom-~ 
‘well. For, if that were the cafe, the Jews are ftill in the fame 


| predicament, which every day’s experience will contradict : 


the ftatute.of queen Anne having certainly made no alteration 
in this refpect; it only difpenfing with the heceflity of reading 
in thofe perfons, who, in cafe they could read, were before 


"the act entitled to the benefit of their clergy. 


ll. Tue third point to be confidered 1s, for what crimes the 
: privilegium clericale, or benefit of clergy, is to be allowed. And, 
‘itis to be obferved, that neither in high treafon, nor in petit 
larciny, nor in any mere mifdemefnors, it was indulged at the 
common law; and therefore we may lay it down for arule, that 
it was allowable only in petit treafon and felonies: which for the 
_moft part became legally intitled to this indulgence by the fia- 
tute de clero, 25 Edw. Ill. it. 3.¢. 4. which provides, that clerks - 
 conviét for treafons or felonies, touching other perfons than the: 
king himfelf or his royal majefty, fhall have the privilege of holy 


} church. But yet it was not allowable in all felonies whatfoever: 


- for in fome it was denied even by the common law, viz. infidia- 


tio viarum, or lying in wait for one on the highway ; depopulatio 
agrorum, OY deftroying and ravaging acountry'; and. combuftie 
domorum, or arfon, that is, the burning of houfes ™; all which 

| are. 


k 2 Hal. P. C. 373. 3 Hawk. P. C. 338. 1 > Hal. P. C. 333. 
Foft, 306. m 1 Hal, P. C. 346, 
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are a kind of hoftile as, and in fome degree border upon trea 
fon. And farther, all thefe identical crimes, together with pe- 

tit treafon, and very many other a¢ts of felony, are oufted off 
clergy by particular acts of parliament; which have in general 
been mentioned under the particular offences to which they be. 

Jong, and therefore need not be here recapitulated. Of all which} 
ftatutes for excluding clergy I fhall only obferve, that they arf 

nothing elfe but the reftoring of the law to the fame rigor of ca- 
pital punifhment in the firft offence, that it exerted before the| 
privilegium clericale was at all indulged ; and which it ftill exerts | 
upon a fecond offence in almoft all kinds of felonies, unlefs com-| 
mitted by clerks actually in orders. We may alfo remark, that} 
by the marine law, as declared in ftatute 28 Hen. VIII. c. 15. 
the benefit of clergy is not allowed in any cafe whatfoever. And | 
therefore when offences are committed within the admiralty-|, 
jurifdiction, which would be clergyable if committed by land, | 
the conftant courfe is to acquit and difcharge the prifoner®, 
And laitly, under this head of enquiry, we may obferve the | 
following rules: 1. That in all felonies, whether new created 
or by common law, clergy is now allowable, unlefs taken | 
away by exprefs words of an act of parliament®. 2. That, | 
where clergy is taken away from the’ principal, it is not of | 
courfe taken away from the acceflory, unlefs he be alfo val 


cularly included in the words of the ftatute®. 3. That, when 
the benefit of clergy is taken away from the offence, (asin. 
cafe of murder, buggery, robbery, rape, and burglary) a 
principal in the fecond degree, aiding and abetting the crime } 
as as well excluded from his clergy as he that is principal 4 
the firft degree: but, 4. That, where it is only taken away 
from the perfon committing the offence, (as in the cafe of ftab. 
bing, or committing larciny in a dwelling houfe, or privately 
from the perfon) his aiders and abetters are not excluded ; 
| through the tendernefs of the law, which hath determined that 
fuch ftatutes thall be taken literally °. ‘ 
IV. Lastiyg 


h Moor. 756. Foft, 288, p 2 Hawk. P. C. 342. 
o 2 Hal. P. C. 330. q «Hal. P.C, 529. Fofter. 356. i. | 
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“IV. LasTLy, weare to enquire what the confequences are 
to the party, of allowing him this benefit of clergy. I fpeak 
not of the branding, imprifonment, or tranfportation : which 
are rather concomitant conditions, than confequences of recei- 
ying this indulgence. The confequences are fuch as affect his 
prefent intereft, and future credit and capacity: as having been 
‘once a felon, but now purged from that guilt by the privilege of 
clergy ; which operates asa kind of ftatute pardon. 


AND, we may obferve, 1. That by his conviction he forfeits 
all his goods to the king; which, being once vefted in the crown, 
fhall not afterwards be reftored to the offender’. 2. That, after 
feo and tillhe receives the judgment of the law, by 
branding or the like, or elfe is pardoned by the king, he is to 
allintents and purpofes a felon, and fubject to all the diiabilities » 
and other incidents ofa felon®. 3. Vhat, after burning or par- 
don, he is difcharged for ever-of that, and all other felonies be- 
fore committed, within the benefit of clergy; but not of felo- 
jnies from which fuch benefit 1s excluded: and this by ftatutes 
8 Eliz.c. 4. and 18 Eliz.c.7. 4. That by the burning, or par- 
(don of it, he is reftored to all capacities and credits, and the 
poffeffion of his lands, as if he had never been convicted". 
(5. That what is faid with regard to the advantages of com-— 
moners and laymen, fubfequent to the burning in the hand, is 


Bi equally applicable to all peers and clergymen, although never 


branded at ail. For they have the fame privileges, without amy 
burning, which others are intitled to after it”. 


| -y 2 Hal. P. C. 388: t 2 Hal. P.C. 385. 5 Rep, 110, 
s 3 P. Wms. 487. ua Hal, BP. C. 389, 390. 


Puspric 


-CAPTER\)THE TWENTY NINTH. 99m 


Or JUDGMENT, anp 19's CONSE 
| QUENCES. 


SSE at SRE 
eo 


am | 

y i are now to confider the next ftage of criminal oll | 
¢ —_cution, after trial and’conviction are paft, in fuch crimes) 

ahd mifdemefnors, as are either too high or too low to bei in- | 
bhaded within the benefit of clergy: which is ray eee | 


he appears in perfon, upon either a nee or inten oo . 
he may at this period, as well as at his arraignment, offer a 
Beec Pans to the indictment, in arreft or ftay of judgment : 


fi time, the place, or the offence. And, if the objections ” 
valid, the whole proceedings fhall be fet afide; but the party . 
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jpay be indicted again*. And we may take notice, 1. That 
Jone of the flatutes of jeofails®, for amendment of errors, ex- 
snd to indictments or proceedings in criminal cafes ; and there- 
jore a defective indictment is not aided by a verdiét, as defective 
| leadings in civil cafes are. 2. That, in favour of life, great 
1ef$ has at all times been obferved, in every point of an in- 
ent. Sir Matthew Hale indeed complains, “ that this 
‘ftrictnefs is grown to be a blemifh and inconvenience in the 
‘ law, and the adminiftration thereof: for that more offenders, 
* efcape by the over-eafy car given to exceptions in indictments, 
* than by their own innocence ; and many times grofs murders, 
« burglaries, robberies, and other heinous and crying offences, 
‘ remain unpunithed by thefe unfeemly niceties; to the reproach . 
« of the law, to the fhameof the government, to the encourage- 
‘ ment of villainy, and to the difhonour of God*. And yet, 
1otwithftanding this laudable zeal, no man was more tender of 
ife than this truly excellent judge. 
D ues ; . 


eee 
x 


Snes 


A paRrDON alfo, as has been before faid, may be pleaded in 
arreft of judgment: and it has the fame advantage when pleaded 
here, as when pleaded upon arraignment ; viz. the faving the 
attainder, and of courfe the corruption of blood: which nothing 
can reflore but parliament, when a pardon is not pleaded till af- 
ter fentence. And certainly, upon all accounts, when a man 
obtained a pardon, he is in the right to plead it as foonas 


Pravin G the benefit of clergy may alfo be ranked among: 


‘motions in arreft of judgment; of which we {poke largely. 
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int se, or tet of the: former chapters. Of thefe fome.ar 
pital, which extend to the life of the offender, and confit 
: ae im being piece by the neck till dead though i in ve 


‘are faperatiG ee as, in Sic of all binds. being drawn 
dragged to the place of execution; in high treafon affecting 
- king’s perfon or government, aeons alive, beheading, 
quartering ; and in murder, a public diffection. And, ine 

of any treafon committed by a female, the judgment i is to 

burned alive. But the humanity of the Englifh nation has au- ; 
_thorized, by a tacit confent, an almoft general mitigation of fuch, 

part of thefe judgments as favour of torture or cruelty: a fledg 

or hurdle being ufually allowed to fuch traitors as are condem 

to be drawn; and there being very few inftances (and thofe 
‘cidental or by negligence) of any perfon’s being embowelled « 

burned, till previoufly deprived of fenfation by ftrangling. Son 
punifhments confift in exile or banifhment, by abjuration of th 

realm, or tranfportation to the American colonies: others 

Jofs of liberty, by perpetual or temporary imprifonment. Som 

extend to confifcation, by forfeiture of lands, or moveables, ot 
both, or of the profits of lands for life: others induce a difa- 
bility, of holding offices or employments, being heirs, executors; 
and the like. ~ “Some, though rarely, occafion a mutilation of 
difmembering, by cutting off the hand or ears: others fixa 
lafting fligma on the offender, by flitting the noftrils, or brand- 
ing in the hand or face. Some are merely pecuniary, by ftated 
or ‘diferetionary fines : and laftly there are ages that con fi ft 


for crimes, which arife from pan or which render a 
opulence difgraceful. Such as whipping, hard labour in the 
— houfe of correction, the pillory, the orks, and the duckin ‘ 
ftool. ” | 


DiscusTine as this catalogue may feem, it will affor 
-_ pleafure to an Englith reader, and do honous. to the Englith 
_ slaw. 


i 
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avs to compare it with that fhocking apparatus of death and 
Jorment, to be met with in the criminal codes of almoft every 
ther. nation in Europe. And it is moreover one of the glories 
f our Englith law, that the nature, though not always the 
juantity or degree, of punifhment is afcertained for every of- 
fence; and that it is not left in the breaft of any judge, nor 
Ieven of ajury, to alter that judgment, which the law has be- . 
| A Bian ordained, for every fubje@ alike, without refpect of per- ~ 
ons. For, if judgments were to be the private opinions of the 

adge, men would then be flaves to their magiftrates ; and would 
ive in fociety, without knowing exactly the conditions and ob- 

igations which it lays them under. And belides, as this pre- 

yents oppreflien on the one hand, fo on the other it ftifles all 

jopes of impunity or mitigation ; with which an offender might 

latter himfelf, if his punifhment depended on the humour or 

jiferetion of the court. Whereas, where an eftablifhed penalty 

$ annexed to crimes, the criminal may read their certain con- 

quence in that law, which ought to be the unvaried rule, as it 

is the inflexible judge, of his actions. 


: | 


| Tue difcretionary fines and difcretionary length of imprifon- 
Jnent, which our courts are enabled to impofe, may feem an 
Iexception to this rule. But the general nature of the punith- 
}ment, wz. by fine. or imprifonment, is in thefe cafes fixed and 
| bee though the duration and quantity of each mutt 
frequently vary, from the ageravations or otherwife of the of- 
fence, the quality and condition of the parties, and from innu- 
Imerable other circumftances. ‘The quantum, in particular, of 
pecuniary fines neither can, nor ought to be, afcertained by any 
Minvariable law. The value of money itfelf changes from a thou- 
and caufes ; and, at all events, what is ruin to one man’s fortune, 
may be matter of indifference to another’s. Thus the law of the — 
twelve tables at Rome fined every perfon, that ftruck another, 
Nive and twenty denarii: this, in the more opulent days of the 
empire, grew to bea punifhment of fo little confideration, that 
Aulus Gellius tells a ftory of one Lucius Neratius, who made it his i 
bli | Y y 2 diver- 


fh oh 
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diverfion to pivea blow to whomever he pleafed, and then tender | 
them the legal forfeiture. Our ftatute Jaw has not therefore 
often -(corained the quantity of fines, nor the common law. e 3 

it directing fuch an offence to be punifhed by fine, in general, 
without fpecifying the certain fam: which is fully fufficient, 
when we confider, that howeverunlimited the power of the cour 

‘ may feem, it is far from being wholly arbitrary ; ‘but it’s dif 
cretion is regulated by law. For the bill of rights? has par -| 
cularly declared, that exceflive fines ought not to be impo 

nor cruel and unufual punifhments inflicted: (which had ar 
trofpect to fome unprecedented proceedingsin thecourt of king’ 
bench, in the reign of king James the fecond) and the fame} 
Statute farther eens! that all grants and promifes of fines and| 
forfeitures of particular perfons, before conviction, are illegal} 

and void, Now the bill of rights was only declaratory, through-| 

out, of the old conftitutional law of the land: and. accordingly i 

_ we find it exprefsly holden, long before °, that all fuch previous} 

" grants are void; fince thereby many times undue means, and) 

more violent Bieeation would be ufed for private lucre, than’ 

"the quiet and jut proceeding of law would’ pee at 


Tun reafonablenefs of fines in criminal cafes has alto) 
been ufually regulated by the determination of magna carta* 
concerning amercements for mifbehaviour in matters of civil 
right. ‘¢ Liber homo non amerctetur pro parvo delifto, nifi Jectn- 

; << dum modum ipfius delidti; et pro magno dilicto, fecundum magni- 
- 8 tudinem delicti; falvo contenemento fuo: et mercator eodem ‘modo, 
ee Salva mercandifa fua; et villanus eodem modo amercietur, Sales 
“© qwainagio rigs A rule that obtained even in Henry the fe- 
_cond’s time ®, and means only, that no man fhall have a larger 
amercement impofed upon him, than his circumflances or per 
~ fonal eftate will bear: faving to the landholder his contenement, 
_orland; to the trader his merchandize ; and to the countryman 
hee ~ his Rvaindpe’ or team and inftruments of Sy eet ae In order 
2 ate | : _ to 
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to afcertain which, the great charter alfo directs, that the amerce- 
ment, which is always inflicted in general terms te fit in mtferi- 
cordia’’) fhall be fet, ponatur, or reduced to a certainty, by the 
Joath of ajury. This method, of liquidating the amercement to 
a precife fum, is ufually done in the court-leet and court-baron 
| by affeerors, or jurors {worn to affeere, that is, tax and moderate, 
the general amercement according to the particular circumitances 
of the Oa, the offender. In imitation of which, in 
courts fuperior to thefe, the antient practice was to enquire by a 
jury, when a fine was impofed upon any man, “© guantum inde 
<¢ regi dare valeat per annum, falva fuftentatione fua, et UNOFIS 
6 et Iiberorum fuorum*.? And, fince the difufe of fuch inquett, 
i€ is never ufual to affefs a larger fine than a man is able to pay, 
without touching the implements of his livelyhood; but to in- 
fli@ corporal punithment, or a ftated imprifonment, which is 
better than an exceffive fine, for that amounts to imprifonment 
for life. And this is the reafon why fines in the king’s court are 
frequently denominated ranfoms, becaufe the penalty muft other- 
wife fall upon’a man’s perfon, unlefs it be redeemed or ranfomed 
by a pecuniary fine’: according to an antient Maxim, gui non 
habet in crumena luat in corpore. Yet where any ftatute {peaks 
‘both of fine and ranfom, it is holden that the ranfom fhall be 
“treble to the fine at leaft ’. 


i ‘Wri £ w fentence of death, the moft terrible and higheft judg- 
} ment in the laws of England, is pronounced, the immediate in- 


| when it is now clear beyond all difpute, that the criminal 1s ne 


§) longer fit to live upon the earth, but is to be exterminated as a 


| 
; feparable confequence by the common law is attainder. For 
: 
5 , 
) monfter anda bane to human fociety, the law fets a note of in- 
’ 
. 


} famy upon him, puts him out of it’s protection, and takes no 
} farther care of him than barely to fee him executed, Heis 
) then called attaint, attindtus, ftained, or blackened. He is no 
} longer of any credit or reputation ; he cannot be a witnefs in 


i any 


\ 


- 
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any court; neither is he capable of performing the fundtions of 
another man ; for, By an anticipation of his punithment, he is 
already dead in law". This is after yudgment : for there is great }) 
difference between a man convicted and attainted ; though they : | 
are frequently through inaccuracy confounded tometer. Afced | 
conviction only, a man is liable to none of thefe difabilities : for 
there is ftill in contemplation of law.a poflibility of his inno: ‘i 
cence. . Something may be offered in arreft of judgment: the 4 
indi€ment may be erroneous, which will render his guilt uncer- } 
tain, and thereupon the prefent conviction may be quafhed: he 
may obtain a pardon, or be allowed the benefit of clergy 5 both |: 
which fuppofe fome latent fparks of merit, which plead in ex- 
tenuation of his fault. But when judgment is once pronounced, | 
both law and fact confpire to prove him completely guilty ; and | 
there is not the remoteft poflibility left of any thing to be faid 
in his favour. Upon judgment therefore of death, and not be- 
fore, the attainder of a criminal commences: or upon fuch cir= 
cumftances as are equivalent to judgment of death; as judgment | 
of outlawry on a capital crime, pronounced for abfconding or 
fleeing from juftice, which tacitly confeffes the guilt. And there- 
fore either upon ‘ndeient of outlawry, or of death, for treafon 
| 


orfelony, a man fhall be faid to be attainted. 4 


3 


ha 


Tu confequences of attainder are forfeiture, and corruptio 


of blood. © Wink ia, 3 


lL. ForFEITURE istwofold; of real, and perfonals eftates, | 
_Firft as to real eftates: by apaind ert in high treafon ' a man for: 
 feits to the king all his lands and tenements of inheritanc 
whether fee-fimple or fee- tail, and all his rights of entry on 
lands and tenements, which he had at the time of the offen 
committed, or at any time afterwards, to be for ever vetted 1 
the crown: and alfo the profits of all lands and tenements, whi 


he had in his own right for life or years, fo longas fuch interett 
‘fhall 


k 3 Inf. ar3. 1Co, Litt. 392. 3 Inft. s9, 2 Hal. 
C. 249. a Hawk, P. C, 448. 
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| Shall fabfift. This forfeiture relates RE to the time of the 
| treafon committed ; fo as to avoid all intermediate fales and in- 
} cumbrances”, but not thofe before the fact: and therefore a 


wife’s jointure is not forfeitable for the treafon of her hufband ; 
Decaufe fettled upon her previous to the treafon committed. But 

er dower is forfeited, by the exprefs provifion of ftatute 5 & 

Letiwy. Vi.c. 11. And yet the hufband fhall be tenant by the 
f curtefy of the wife’s lands, if the wife be attainted of treafon": 
for that is not prohibited by the ftatute. But, though after at- 
tainder the forfeiture relates back to the time of the treafon 
committed, yet it does not take effect unlefs an attainder be had, 
-of which it is one of the fruits: and therefore, if a traitor dies 
ae judgment pronounced, or is killed in open rebellion, or 
! 


I 
i 
I 


is hanged by martial law, it works no forfeiture of his lands; 
for he never was attainted of treaton’, 


j M * 
: THe natural juftice of forfeiture or confifcation of property; 


for treafon’,is founded in this confideration: that he who hath 


thus violated the fundamental principles of government, and 
| broken his part of the origin al contract between king and people, 
“hath abandoned his connexions with fociety; and hath no longer 
any right to thofe advantages, which before belonged to him 
purely as a member of the community : among which /ocrab 
advantages the right of transferring or tranfmitting property to 
others is one of the chief.. Such farfathires moreover, whereby 


-his pofterity muft fuffer as well as himfelf, will help to reftrain 


a man, not only by the fenfe of his duty, and dread of perfonal 
punifhment, but alfo by his paflions and natural affections; and 
will intereft every dependent and relation he has, to keep him 
from offending: according to that beautiful fentiment of Cicero’, 
“* nec vera me fugit quam fit acerbum, parentum fcelera filierum 


 poenis lui: Sed he praeclare legibus comparatum eff, ut caritas 
“© fiberorum amuiciores parentes reipublicae redderet.” And there- 
y fore 
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fore Aulus Cafcellius, 2 Roman lawyer in the time of 4 
triumvirate, ufed to boaft that he hadtwo reafons for defp fi 


the power of the tyrants; his old age, and his want of child 


ren: for children are pledges to the prince of the father’s ok 
dience’.. Yet many nations have. thought, that this pofthumo 1s 
punifhment favours of hardihip to the innocent ; efpecially f 
crimes that do not ftrike at the very root and foundation of 
ciety, as treafon againft the government exprefsly does. An 
therefore, though confifcations were very frequent in the tim 
of the earlier emperors, yet Arcadius and Honorius in eve 
other inftance but that of treafon thought it more juft, “ ii 


- © poenam, ubi et noxa eff ; and ordered that “ peceata fuses te | 


<< meant auctores, nec ulterius progrediatur metus, quam. reperiatu 


<< delictum:?’ and Juftinian alfo made a law to reftrain the pu:|, 


“nifhment of relations’; which directs the forfeiture to go, ex- 


cept in the cafe of crimen majeftatis, to the next of kin to the 
delinquent. On the other hand the Macedonian law extended | 


even the capital punifhment of treafon, not only to the child- 
ren but to all the relations of the delinquent": and of courf 


‘their eftates muft be alfo forfeited, as no man was left to in-, 


herit them. And in Germany, by the famous golden. bulle’, 
(copied almoft verbatim from Juftinian’s code") the lives of the 


fons of fuch as confpire to kill an elector are {pared, as it is ex- 


= 
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f «¢ punifhment in living, and their relief in dying.” . *. 
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prefled, by the emperor’s particular bounty. But they are depri- 
ved of all their effects and rights of fucceflion, and arerendere 
incapable of any honour ecclefiaftical or civil: ° to the end tl 

«¢ being always poor and neceflitous, they may for ev 

<< panied by the infamy of their father; may languil 


«¢ nual indigence ; and may find (fays this mercilefs edi 


Wire usin England, forfeiture of lands and te: 
the crown for treafon is by no means derived from t 
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dlicy, (as has been already obferved*) but was antecedent to 
he eftablithment of that fyftem in this ifland; being tran{fmitted 
qa our Saxon anceftors’, apd forming a part of the antient 
candinavian conititution’. But in fome treafons relating to the 
coin, (which, as we formerly obferved, feem rather a {pecies of 
the crimen falfi, than the e¢rimen laefae mayeftatis) it is provided 
by the feveral modern ftatutes which contflitute the offence, that 
it fhall work no forfeiture of lands. And, in order to abolifh » 
fuch hereditary punifhment intirely, it was enaéted by ftatute 
Bi7 Ann. c. 21. that, after the deceafe of the late pretender, no 
: attainderfor treafon fhould extendtothe difinheriting ofany heir, 
®poor to the prejudice of any perfon, other than the traitor him- 
Wiclf. By which, the law of forfeitures for high treafon would 
by this time have been at an end, had not a fubfequent ftatute 
Whiatervened to give them a longer duration. The hiftory of this 
' it ae is fomewhat fingular and worthy obfervation. Atthe 
Witime of the union, the crime of treafon in Scotland was, by the 
Mascots law, in many ref{pects different trom that of treafon in 
Bi ieland ; and particularly in it’s confequence of forfeitures of 
Pfintailed eftates, which was more peculiarly Englifh: yet it feemed 
Hneceflary, that a crime fo nearly affecting governraent fhould, 
Miboth init’s effenceand confequences, be putupon the fame footing 
1 both parts of the united kingdoms. In new-modelling thefe: 
laws, the Scotch nation and the Englith houfe of commons 
Perazeled hard, partly to maintain, and partly to acquire, a total 
nmunity from forfeiture and corruption of blood: which the 
ers of lords as firmly refitted. Atlengtha compromife was, 
greed to, which is eftablifhed by this ftatute, wiz. that the: 
ame crimes, and no other, fhould be treafon in Scotland that 
re fo in England; and that the Enghifh forefeitures and corrup- . 
ion of blood, fhould take place in Scotland, till the death of 
Hithe then pretender; and then ceafe throughout the whole of Great 
WBritain®: the lords artfully propofing this temporary claufe, in 
Vou. IV. | Lid, hopes 
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hopes (it is faid’) that the prudence of fucceeding parliament 
would make it perpetual’. This’ has partly been done by tht: 
ftatute 17 Geo. Il. c. 39. (made in the year preceding the lat} 


rebellion) the operation of thefe indemnifying claufes being: 
thereby ftill farther fufpended, till the death of the fons of the 


pretender’. |i 


| 


Iw petit treafon and felony, the offender alfo forfeits all hij, 
chattel interefts abfolutely, and the profits of all eftates of free}, 
hold during life; and, after his death, all his lands and tene} 
ments in fee-fimple (but not thofe in tail) to the crown, forg 
very fhort period of time; for the king fhall have them for4 
year and a day, and may commit therein what wafte he pleafes } 
whichis called the king’s year, day,and wa/fte*. Formerly the king 
had only:a liberty of committing wafte on the lands of felons, by 
pulling down their houfes, extirpating their gardens, ploughing: 
their meadows, and cutting down their woods. Anda punifhmen} 
ofa fimilar f{pirit appears to have obtained in the oriental countries) 
from the decrees of Nebuchadnezzar and Cyrus in the books 0 
Daniel’ and Ezra*; which, befides the pain of death inflictec 
on the delinquents there fpecified, ordain, “that their houfe} 
<¢ fhall be made adunghill.” But this tending greatly to the pre: 
_judice of the public, it was agreed in the reign of Henry thi 
firft, in this kingdom, that the king. fhould have the profits of the 
land for one year and a day, in licu of the deftruction he wa 

otherwife at liberty to commit*: and therefore magna carta 
provides, that the king fhall only hold fuch lands for a year anc 
day, and then reftore them to the lord of the fee ; without any 
mention made of wafte. But the itatute 17 Edw. U. de praere 
gativa regis, feems to fuppofe, that the king fhall have his va 

day 


ay 

b Confid. on the law of forfeiture. 6. firft publifhed 4. D. 1744. (See Vol. 1! 

c See Foft. 250. pag. 244.) * ‘ 7 

d The juftice and expediency of this e 2 Inft. 24. ol 
provilion were defended at the time, with f£ ch. ili. v. 29. - 
much learning and ftrength of argument, g@ ch. vi. Vv. 11. 4 
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hay, and wakte; and not the year and day inflead of watte. 
Which fir Edward Coke (and the author of the mirror, before 
iim) very juftly look upon as an encroachment, though a very 
untient one, of the royal prerogative’. This year, day, and 
\wafte are now ufually compounded for; butotherwife they regu- 
a, belong to the crown: and, after their expiration, the land 
would naturally have defcended to the heir, (as in gavelkind te- 
nure it ftill does) did not it’s feodal quality intercept fuch de- 
fcent, and give it by way of efcheat tothe lord. Thefe forfei- 


Situres for felony do alfo arife only upon attainder ; and therefore 


a felo de fe forfeits no lands of inheritance or freehold, for he 
never is attainted asa telon'. They likewife relate back to the 
time of the offence committed, as well as forfeitures for treafon ; 
fo as to avoid all intermediate charges andconveyances. This 
may be hard upon fuch as have unwarily engaged with the of- 
fender: but the cruelty and reproach muft lie on the part, not 
of the law, but of the criminal; who has thus knowingly and 
difhoneftly involved others in his own calamities. 


ee ee 


TuHeEseE-are all the forfeitures of real eftates, created by the 
common law, as confequential upon attainders by judgment of 
death or outlawry.. I here omit the particular forfeitures created 
by the ftatutes of praemunire and others: becaufe I look upon 
them rather as a part of the judgment and penalty, inflicted by 
the refpedtive ftatutes, than as confequences of fuch judgment ; 
as in treafon and felony they are. But I fhalljuft mention, un- 
der this divifion of real eftates, the forfeiture of the profits of 
lands during life: which extends to two other inftances, befides 
thofe already fpoken of; mifprifion of treafon”, and ftriking in 
Weftminfter-hall, or drawing a weapon upon a judge there,, 
fitting the king’s courts of juftice”. 


Tue forfeiture of goods and chattels accrues in every one 
of the higher kinds of offence: in high treafon or mifprifion 
VAT '  thereof,, 
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au the above-mentioned offence of ftriking in “Weftmintter-hall 
For flight alfo, on an accufation of treafon, felony, or even pe 
larciny, whether the party be found guilty or acquitted, if the 
jury find the flight, the party fhall forfeit his goods and chattels: 
for the very flight is an offence, carrying withit a itrong pre-_ A 
fumption of guilt, andis at leaft an endeavour to elude and ftifle ? 
the courfe of juftice prefcribed by the law. But the jury very /[ 
ieldom find the flight : forfeiture being looked upon, fince the l 
vait increafe of perfonal property of late years, as rather too | 
large a penalty for an offence, to which a man is prompted ps 
the natural love of liberty. 


2) 
THERE isa remarkable difference or ete between the fors i 
- feiture of lands and of goods and chattels. 1. Lands are fora” 
feited upon attainder, and not before: goods and chattels aré ir 
forfeited by conviction. Becaufe in many of the cafes where | 
goods are forfeited, there never is any attainder ; which happens — } 
only where judgment of death or outlawry is given: therefore — ! 
in thofe cafes the forfeiture muft be upon convidion, or not at 
all; and, being neceflarily upon conviction in thofe, it is fo | 
dered in all other cafes, for the law loves uniformity. . In outs. 
lawries for treafon or felony, lands are forfeited only i the judg. 4 q 
ment: but the goods and chattels are forfeited by a man’s being i 
fir put in the exigent, without ftaying till he is quinto exactus, " | 
or finally outlawed ; for the fecreting himfelf fo long from jut 
tice, is conftrued a flight i inlaw. “so"T he forfeiture of lands — 
has relation tothe time of the fact committed, fo as to avoid all | 
fubfequent fales and incumbrances: but the forfeiture of goods. 
and chattels has no relation backwards; fo that thofe only which’ 
a man has at the time of conviction fhall be forfeited. There- 
fore a traitor or felon may bong fide fell any of his chattels, real __ | 
or perfonal, for the fuftenance of himfelf and family betweeka 
the fact and conviction’: for perfonal property is of fo fluctua- 
nae 
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ting a nature, that it paffes through many hands in a fhort time ; 
and no buyer could be fafe, if he were liable to return the goods 
which he had fairly bought, provided any of the prior vendors 
had committed a treafon or felony. Yet if they be collufively 
and not bona fide parted with, merely to defraud the crown, the 
law, (and particularly the ftatute 13 Eliz. c. 5.) will reach them ; 
_ for they are all the while truly and fubflantially the goods of the 
_ offender: and as he, if acquitted, might recover them himfelf, 
_asnot parted with for a good confideration ; fo, in cafe he hap- 
_ pens to be convicted, the law willrecover them for the king. 


Jl AnoTuHeER immediate confequence of attainder is the 
corruption of blood, both upwards and downwards ; fo that an at- 
tainted perfon can neither inherit lands or other hereditaments 
from his anceftors, nor retain thofe he is already in pofleflion of, 
nor tranfmit them by defcent to any heir; but the fame fhall 
efcheat to the lord of the fee, fubject to the king’s fuperior right 
of forfeiture: and the perfon attainted fhall alfo obitruét all 
defcents to his pofterity, wherever they are obliged to derive a 

title through him to a remoter ancettor". 


Tuts is one of thofe notions which our laws have adopted 
from the feodal conftitutions at the time of the Norman con- 
-queft; asappears from it’s being unknown in thofe tenures which 
_are indifputably Saxon, or gavelkind : wherein, though by trea-_ 
fon, according to the antient Saxon laws, the land is forfeited to 
the king, yet no corruption of blood, no impediment of de- 
fcents, enfues; and on judgment of mere felony no efcheat ac- 
crues to the lord. And therefore, asevery other oppreflive mark 
of feodal tenure is now happily worn away in thefe kingdoms, 
it is to be hoped, that this corruption of blood, with all it’s con- 
nected confequences, not only of prefent efcheat, but of future 
incapacities of inheritance even to the twentieth generation, may 
in procefs of time be abolifhed by act of parliament: as it ftands 
upon a very different footing from the forfeiture of pen a 
LIS 
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high treafon, affecting the king’s perfon or government. © And |) 
’ indeed the legiflature has, from time to time, appeared very incli- 

nable to give way to fo equitable a provifion ; by enacting, that, || 
in treafons refpecting the papal fupremacy" and counterfeiting | 
the public coin*, and in many,of the new-made felonies, created 
fince the reign of Henry the eighth by act of parliament, cor-_ 


ruption of blood fhall be faved. Butas in fome of the aéts for 
creating felonies (and thofe not of the moft atrocious kind) | 
this faving was neglected, or forgotten, to be made, it feems_ | 
to be highly reafonable and expedient to antiquate the whole 
of this doctrine by one undiftinguifhed law: efpecially as by 
the afore-mentioned ftatute of 7 Ann. c. 21. (the operation | 
of which is poftponed by ftatute 17 Geo. Il. c. 39.) after the 
death of the fons of the late pretender, no attainder for treafon 
will extend to the difinheriting any heir, nor the prejudice of _ 
any perfon, other than the offender himfelf; which virtually ; 
abolifhes all corrugtion of blood for treafon, though (unlefs the 
legiflature fhould: interpofe) it will ftill continue for many forts y 
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CHAPTER THE THIRTIETH. 


E are next toconfider how judgments, with their feve- 
y ral connected confequences, of attainder, forfeiture, and 
Beruptibs of blood, may be fet afide. There are two ways of 
doing this; either by falfifying or reverfing the judgment, or 
elfe by reprieve or pardon. 


A JUDGMENT may be falhfied, reverfed, or voided, in the 
vfirft place, without a writ of error, for matters foreign to or de- 
_ bers the record, that is, not apparent upon the face of it; fo that 
they cannot be aehed for error in the fuperior re which 
can only judge from what appears in the record itfelf: and 
‘therefore, if the whole record be not certified, or not truly cer- 
tified, by the inferior court, the party injured thereby (in both 
civil and criminal cafes) may allege a diminution of the record, 
and caufe it to be rectified. Thus, if any judgment whatever 
‘be given by perfons, who had no good commiflion to proceed 
againft the perfon condemned, it is void; and may be falfified 
by fhewing the fpecial matter, without writ of error. As, where 
a commiflion iffues to A and B, and twelve others, orany two 
| of them, of which A or B fhall be one, to take and try indict. 
‘ments; and any of the other twelve proceed without the interpo- 


fition 
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fition or prefence of either A, or B: in this cafe all proceedings, 
trials, convictions, and judgments are void for want of a pro- |; 
per authority in the commiflioners, and may be falfified upon 
bare infpection without the trouble of a writ of error‘; it being 
a high mifdemefnor in the judges fo proceeding, and little (if. 

any thing) fhort of murder in them all, in cafe the perfon fo |; 

attainted be executed and fuffer death. So likewife if a man |, 

purchafes land of another ; and afterwards the vendor is, either 

by outlawry, or his own confeflion, convicted and attainted of | 

treafon or felony previous to the fale or alienation; whereby fuch | 

land becomes liable to forfeiture or efcheat: now, upon any | 

trial, the purchafor is at liberty, without bringing any writ of | 

error, to falfify not only the time of the felony or treafon f{up- ; 

i 

l 


pofed, but the very point of the felony or treafon itfelf ; and is 
not concluded by the confeffion or the outlawry of the vendor 5 
though the vendor himfelf is concluded, and not fuffered now. 
to deny the fact, which he has by confeffion or flight acknow- | 
leged. But if fuch attainder of the vendor was by verdict, on 

the oath of his peers, the alienee cannot be received to falfify or ! 
contradia the fad of the crime committed; though he is at ht | 
berty to prove a miftake in time, or that the offence was com= 
mitted after the alienation, and not before”. . : 


SECONDLY, ajudgment may be reverfed, by writ of error? | 
which lies from all inferior criminal jurifdictions to thé court of | 
king’s bench, and from the king’s bench to the houfe of peers 3 
and may be brought for notorious miftakes in the judgment or 
other parts of the record: as where a man is found guilty of : 
perjury and receives the judgment of felony, or for other lefs 

~ palpable errors; fuch as any irregularity, omiflion, or want % | 
form in the procefs of outlawry, or proclamations ; the want of | 
‘a proper addition to the defendant’s name, according to the fa | 
‘tute of additions; for not properly naming the fheriff or other | 
gflicer of the court, or not duly defcribing where his county 
court was held; for laying an offence, committed in the time of 
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the late king, to be done againft the peace of the prefent ; and 
for many other fimilar caufes, which (though allowed out of 
tendernefs to life and liberty) are not much to the credit or ad- 
vancement ofthe national juftice. Thefe writs of error, to re- 
_verfe judgments in cafe of mifdemefnors, are not to be allowed ot 
courfe, but on fuflicient probable caufe fhewn to the attorney- 
general ; and then they are underftood to be grantable of com- 
mon right, and ex debito juffitiae. But writs of error to reverfe » 


lution in the government, without exam: ining too clofely into the 
_ truth or Balidicy of the errors afligned. And fometimes, though 
Bl the crime be univerfally acknowleged and confeffed, yet the me- 
§] rits of the criminal’s family thall after his death obtain a reftitu- 
} tion in blood, honours, and eftate, or fome, or one of them, by 


attainders in capital cafes are onlyvallowed ex gratia; and not 
without exprefs warrant under the king’s fign manual, or at leaft 
‘by the confent of the attorney- wetieral®: “Thete therefore can 

rarely be brought by the party himfelf, efpecially where he is 
attainted for an offenceagaintt the ftate: but they may be brought 
by his heir, or executor, after his death, in more fagaitna bie 
times ; ich may be fome confolation to his family. But the 
éafier, and more effectual way, 1s } 


_Lastry, to reverfe the attainder by at of parliament. This 
may be and hath heen frequently done, upon motives of com- 
pation, or perhaps the zeal of the times, after a fudden revo- 


plead to the indictment ; if after conviction he {hall receive the 


the juftice of the preceding fentence. 


Tue effect of falfifying, or reverfing, an outlawry is that the 


act of parliament; which (fo far as it extends) has all the effect 
of reverfing the attainder, without cafting any reflections upon 


Me 
own 


party fhall be in the fame plight as if he had appeared upon the 
capias : and, if it be before plea pleaded, he fhall be put to 


fentence of the law: for all the other proceedings, except only 
the procefs of outlawry for his non-appearance, remain good and 
Re LW ae A Nips effectual 
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effectual ag before. But when judgment, pronounced upon con- | 
wiction, is falfified or reverfed, all former proceedings are abfo- || 
lutely fet afide, and the party ftands as if he had never been at. 

all accufed ; reftored in his credit, his capacity, his blood, and || 
his eftates: with regard to which laft, though they be granted | 
away by the crown, yet the owner may enter upon the grantee, | 
with as little ceremony as he might enter upon a difleifor". But 
he ftill remains liable to another profecution for the fame offences 
for, the firft being erroneous, he never was in jeopardy thereby, 
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)|Or REPRIEVE, ann PARDON. 


<i E only otherremaining ways of avoiding the exectition 
| of the judgment are by a reprieve, ora pardon ; whereof 
the former is temporary only, the latter permanent. 


I. A REPRIEVE, from reprendre, to take back, is the with- 
drawing of a fentence for an interval of time; whereby the exe- 
cution is fufpended. This may be, firft, ex arbitriojudicis ; either 


| before or after judgment : as, where the judge is not fatisfied 


with the verdié, or the evidence is fufpicious, or the indictment 
is infufficient, or he is doubtful whether the offence be within 


_ clergy ; or fometimes if it be a {mall felony, or any favourable 


circumftances appear in the criminal’s character, in order to give 


room to apply to the crown for either an abfolute or conditiona 
pardon. Thefe arbitrary reprieves may be granted or taken off 
by the juftices of gaol delivery, although their feflion be finifh- 


ed, and their commiflion expired: but this rather by common 
ulage, than of ftrict right*. 


fe 
{ 4 


 REPRIEVES may alfo be ex neceffitate legis: as, where a WO- 
man is capitally convicted, and pleads her pregnancy; though 
this is no caufe to ftay the judgment, yet it is to refpite the ex- 


ecution till fhe be delivered. This is a mercy digtated by the 


Aaaz2 law. 
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law of nature, ix favorem prolis ; and therefore no part of the | 
\bloody proceedings, in the reign of queen Mary, hath been 

more juftly detefted than the cruelty, that was exercifed in the>| 
ifland of Guernfey, of burning 2 woman big with child: and, ‘| 
when through the violence of the flames the infant fprang forth | 
at the ftake, and was preferved by the byftanders, after fome 

deliberation of the priefts who aflifted at the facrifice, they caft” 
it again into the fire as a young heretic’. A barbarity which’ } 
they never learned from the laws of antient Rome; which di- 
rect®, with the fame humanity as our own, “‘ quod pracgnants | 
“<< mulieris damnatae poena differatur, quoad pariat :” which doc- 
trine has alfo prevailed in England, as early as the fir memo- | 
rials of our law will reach’. In cafe this plea be made in flay 
of execution, the judge muft direct a jury of twelve matrons or 
difcreet women to enquire the fact: and if they bringin their 

verdict quick with child (for barely, with child, untefs it be alive in 
the vomb, is not fufficient) execution ‘fhall be ftaid generally till 

the next feflion ; and fo from feffion to feflion, till either the is 
delivered, or proves by the courfe of nature not to have been 
with child at all. ‘But if fhe once hath had the benefit of this” 
reprieve, and been delivered, and afterwards becomes pregnant” 
again, fhe fhall not be intitled to the benedt of a farther refpite” 
for that caufe’. For fhe may now be executed before the child” 
‘is quick in the womb ;, and thall not, by her own incontinence, — 

evade the fentence of juftice. h 


AnoTuer caufe of regular reprieve is, if the offender become 
non compos, between the judgment and the award of execution‘: ~ 
for regularly, as was formerly*, obferved, though aman be com= q 
pos when he commits a capital crime, yet if he becomes non 
compos after, he fhall not be indicted ; if after indictment, hel 
fhall not be convicted ; if after conviction, he fhall not receive 
judgment; if after judgment, he thall not be ordered for exe+ 

: i | cation: 
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cution: for “ furiofus folo furore punitur,’ and the law knows - 
not but he might have offered fome reafon, if in his fenfes, to 

have ftayed thefe refpective proceedings. It is therefore an inva- 

riable rule, when any time intervenes between the attainder and 

the award of execution, to demand of the prifoner what he 

| hath to allege, why execution fhould not ‘be awarded againit . 
him: and, if he appears to be infane, the judge in his difcretion 
| may and ought to reprieve him. Or, the party may plead in bar 
of execution; which plea may be either pregnancy, the king’s 
| pardon, an act of grace, or diverfity of perfon, wz. that he is not 
| the fame that was attainted, and the like. In this laft cafe a jury 
fhall be impanelled to try this collateral iffue, namely, the iden- 
‘tity of his perfon ; and not whether guilty or innocent ; for that 
thas been decided before. And in thefe collateral iffues the trial 
thall be inffanter’, and no time allowed the prifoner to make his 
‘defence or produce his witneffes, uniefs he will make oath that 
the is not the perfon attainted’: neither fhall any peremptory 
challenges of the jury be allowed the prifoner* ; though for- 
‘merly fuch challenges were held to be allowable, whenever a 
| 'man’s life was in quettion’. 


Wf. IF neither pregnancy, infanity, non-identity, nor other 
‘plea will avail to avoid the judgment, and ftay the execution 
| ‘confequent thereupon, the laft and fureft refort is in the king’s 
‘moft gracious pardon; the eranting of which is the moft 
‘amiable prerogative of the crown. Laws (fays an able writer) 
“cannot be framed on principles of compafiion to guilt: yet juf 


| ‘tice, by the conftitution of England, is bound to be adminiftred 
“Gn mercy: this is promifed by the king in his coronation oath, 


‘and itis that a&t of his government, which is the moft perfonal, 
“and moft entirely his own”. The king himfelf condemns no 


‘great operation of his {cepter is mercy. His power of par- 
t doning 
h x Sid. 72. 1 Staundf. P. C. 163. Co. Litt. 157. Hab » 
i Foft. 42. Sum. 259. ; 
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@) ‘man; that rugged tafk he leaves to his courts of juftice: the 
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_doning was faid by our Saxon anceftors" to be derived a /ege fuse 4 
diguitatis : and it 1s declared in parliament, by ftatute 27 Hen. 
VIII. c.24. that no other perfon hath power to pardon or remi y 
any treafon or felonies whatfoever ; but that the king hath the | 
whole and fole power thereof, united and knit to the imperial 
crown of this realm. hi 

a 


Tus is indeed one of the great advantages of monar chy in . 
general, above any other oa of government ; that there is a 
mapiftrate, who has it in his power to extend mercy, wherever 
he “thinks it is deferved : holding a court of equity in his own © 
breaft, to foften the rigour of the general law, in fuch criminal” 
cafes as merit an exemption from punithment. Pardons (accord- , 
ing to fome theorifts*) fhould be excluded in a perfect legiflation, , 
where punifhments are mild but certain: for that the clemency — 
of the prince feems a tacit difapprobation of the laws. But the 
exclufion of pardons mutt neceflarily introduce a very dangerous — 
power in the judge or jury, that of conftruing the criminal law } 
by the fpirit inftead of the letter’; or elfe it muft be holden, | 
what no man will ferioufly avow, that the fituation and circum- | 
fiances of the offender (though they alter not the effence of the . 
crime) ought to make no diftin@tionin the punifhment. In de- 4 
mocracies, however, this power of pardon can never fubfhft ; for; 
there nothing higher is acknowleged than the magiftrate who > 
adminifters the laws: and it would be impolitic ine the power i! 
of judging and of pardoning to center in one and the fame per- i | 
fon. This (as the prefident Montefquieu obferves*) would | 
oblige him very often to contradict himfelf, to make and to un- ; 
make his decifions: it would tend to confound all ideas of right 
RODE the mafs of the people; as aa would find it difficult co 
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a fuperior fphere; and, though he regulates the whole govern- 
ment as the firft mover, yet he does not appear in any of the 
difagreeable or invidious parts of it. Whenever the nation fee 
him perfonally engaged, it is only in works of legiflature, mag- 
nificence, or compaflion. To him therefore the people look up 
_ asthe fountain of nothing but bounty and grace; and thefe re- 
peated acts of goodnefs, coming immediately from his own hand, 
endear the fovercign to his fabjedts, and contribute more than 
any thing to root in their hearts that filial affeGtion, and per- 
| fonal loyalty, which are the fure eftablifhment of a prince. 


Unve x this head, of pardons, let us briefly confider, 1. The 

objet of pardon: 2. The manner of pardoning: 3. ‘The me- 
g thod of allowing a pardon; 4. The effec? of fuch pardon, when 
} allowed. 


1. AND, firft, the king may pardon all offences merely againft 
_ the crown, or the public ; excepting, 1. That, to preferve the 
liberty of the fubject, the committing any-man to prifon out of 
the realm, is by the habeas corpus act, 31 Car. Il. c. 2. made a - 
praemunire, unpardonable even by the king. Nor, 2. Can the 
king pardon, where private juftice is principally concerned in 
the profecution of offenders: “ mon potef? rex gratiam facere 
8 cum injuria et damno ahorum’.” ‘Therefore in appeals of all 
kinds (which are the fuit, not of the king, but of the party in- 
_jured) the profecutor may releafe, but the king cannot pardon® : 
Neither can he pardon a common nufance, while it remains un- 
redrefled, or fo as to prevent an abatement of it ; though after- 
wards he may remit the fine: becaufe, though the profecutida 
is vefted in the king to avoid multiplicity of fuits, yet (during 
it’s continuance) this offence favours more of the nature of a pri= 
| vate injury to each individual in the neighbourhood, than of a 
public wrong". Neither, laftly, can the king pardon an offence 
againft a popular or penal ftatute, after information brought: 
for 
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for thereby the informer hath acquired a private property in hi 
part of thepenalty". : 


TueERE is alfo areftridion of a peculiar nature, that affects | 
the prerogative of pardoning, in cafe of parliamentary impeach- | 
ments; viz. that the king’s pardon cannot be pleaded to any |} 
fuch impeachment, fo as to impede the inquiry, and flop the pro- |! 
fecution of great and notorious offenders. Therefore when, in the | 
reign of ‘Charles the fecond, the earl of Danby was impeached 
by thehoufe of commonsot high treafonand other mifdemefnors, | 
and pleaded the king’s pardonin bar of the fame, the commons 
alleged”, “* that there was no precedent, that ever any pardon 

‘¢ was eranted to any perfon impeached by the commons of high 

*  treafon, or other high crimes, depending the impeachment ;” and) 
therefore refolved*, ** that the pardon fo pleaded was illegal and 

< void, and ought not to be allowed iz bar of the impeachment. 

«© of the commons of England:” for which refolution they af- 
figned ’ this reafon to the houfe of lords, ** that the fetting upa’ 
‘¢ pardon to be a bar of an impeachment defeats the whole ufe 
« and effect of impeachments: for fhould this point be admit- 
«¢ ted, or ftand doubted, it would totally difcourage the exhibit-. 

«© ing any for the future; whereby the chief inititution for the 
« prefervation of the government would be deftroyed.” Soon 
after the revolution, the commons renewed the fame claim, and 
voted’, ‘* that a pardon is not pleadable in bar of an impeach- ! 
« ment.’ And, at length, it was enacted by the act of fettle-, | 
ment, 12&13 Willl.c. 2. “ that no pardon under the great {eal ' 
«© of England fhall be p/eadabletoan impeachment by thecommons ° 
“ in parliament.” But, after theimpeachment has been folemnly ‘ 
heard and determined, it is not underftood that the king’s royal ' 
grace is farther reftrained or abridged: for, after the impeach- 
ment and attainder of the fix rebel lords in 1715, three of them ! 
> | were | 
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| j were from time to time reprieved by the crown, and at length 
| received the benefit of the king’s moft gracious pardon. 

| | 


: 


| 
| 
| 
| 
| 
| 
\ 
f 


Bi 0s 2. As.to the manner of pardoning: it is a general rule, that, 
wherever it may reafonably be prefumed the king is deceived, - 
my the pardon is void*. Therefore any fuppreflion of truth, or 
§) fuggeftion of falfhood, in a charter of pardon, will vitiate the 
Mi} whole; for the king was misinformed’. General words have 
i} alfo avery imperfect effe@'in pardons. A pardon of all felonies 
Wy will not pardon a conviction or attainder of felony ; (for it is 
Wi prefumed the king knew not of thofe proceedings) but the con- 
Viction or attainder muft be particularly mentioned® : and a par- 
Wt) don of felonies will not include piracy’; for that is no felony 
i] punifhable at the common law. It is alfo enacted by ftatute 
(i) 23 Ric. Hl. ft. 2. c. 1. that no pardon for treafon, murder,-or 
iM) tape, fhall be allowed, unlefs the offence be particularly {peci- 
(i) fied therein; and particularly in murder it fhall be exprefféd, 
i) whether it was committed by lying in wait, aflault, or malice 
(ij prepenfe. Upon which fir Edward Coke obferves*, that it was 
iW) not the intention of the parliament that the king fhould ever par- 
«fy don murder under thefe aggravations ; and therefore they pru- 
di} dently laid the pardon under thefe reftrictions, becaufe they did 
my NOt Conceive it poflible that the king would ever excufe an of- 
ili fence by-name, which was attended with fuch high ageravations. 
my And it is remarkable enough, that there is no precedent of a 
ei) pardon in the regifter for any other homicide, than that which 
if) happens /e defendendo or per infortunium: to which two fpecies the 
king’s pardon was exprefsly confined by the ftatutes 2 Edw. III. 
‘¢. 2. and 14Edw. Il.c.15. which declare that no pardon of ho- 
smicide fhall be granted, but only where the king may do it by the > 
oath of bis crown ; that is to fay, where a man flayeth another in 
his own defence, or by misfortune. But the flatute of Richard 
A the fecond, before-mentioned, enlarges by implication the royal 
power ; provided the king is not deceived in the intended object 
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of his mercy. And therefore pardons of murder were always | 
granted with a non obftante of the ftatute of king Richard, till the 
time of the revolution; when, the AAaaee of non obftante’s |, 
ceafing, it was doubted. whether murder could be partons gene: | 

rally : pie it was determined by the court of king’s bench‘, that 
the king may pardon on an indictment of Peden as well as a, 
fubject may difcharge an appeal. Under thefe and a few other | 
reftrictions, it isa general rule, that a pardon fhall be taken moft 

beneficially for the fubject, and moft ftrongly againft the king. | 


A panpon may alfo be conditional: that is, the king may || 
extend his mercy upon what terms he pleafes ; and may annex 
to his bounty a condition either precedent or fubfequent, on the | 
performance whereof the validity of the pardon will depend: 
and this by the common law®. Which prerogative is daily ex- 
erted in the pardon of felons, on condition of tranfportation te 
fome foreign country (ufually to fome of his majefty’s colonies 
and plantations in America) for life, or fora term of years ; fuch | 
tranfportation or banifhment" being allowable and warranted by 
the habeas corpus act, 31 Car. Il. c. 2. §, 14. and rendered more | 
eafy and effectual by ftatute 8 Geo. Hl. c. 15. | ! 


3g. WitH regard to the manner of g/fowing pardons ; we, 
may obferve, hut a pardon by act of parliament 1 is more benefis ' 
cial than by the king’s charter: fora man isnot bound to plead 
it, but the court muft ew offczo take notice of it! ; ‘neither can he 
lofe the benefit of it by his own /aches or negligence, as he may 
of the king’s charter of pardon*. The king’s charter of pardon 
mutt be fpecially pleaded, and that at a proper time: for if a 
man is indicted, and has a pardon in his pocket, and afterwards 
puts himfelf upon his trial by pleading the general iffue, he has__ 
‘waved the benefit of fuch pardon'. But, if a man avails himfelf 


thereos 
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ep 
‘thereof as foon as by courfe of law he may, a pardon may either 
be pleaded upon arraignment, or in arreft of judgment, or in 
the.prefent ftage of proceedings s, in bar of execution. Antiently, 
by flatute 10 Edw. Ill. c. 2. no pardon of felony could be al- 
lowed, unlefs the party found fureties for the good behaviour 


before the fheriff and coroners of the county". But that flatute 


is repealed by the ftatute 5 & 6 W. & M.c. 13. which, inftead 


. thereof, gives the judges of the court a difcretionary power to 


bind the criminal, pleading fuch pardon, to his good behaviour, 
with two fureties, for any term not exceeding feven years. 


4. Lastuy, the ef of fuch pardon by the king, is to 


-make the offender a new man; to acquit him of all corporal 


penalties and forfeitures annex ce to that offence fer which he 
obtains his pardon ; arid not fo much to reftore his former, as 
to give him anew, creditand capacity. But nothing can reftore 
or purify the blood when once corrupted, if the pardon be not 
allowed till after attainder, but the high and tranfcendent powcr 
of parliament. Yetif a perfon attainted receives the king’s par- 
don, and afterwards hath a fon, that fon may be heir to his fa- 


ther ; becanfe the father, being made a new man, might tranf- 
-mit new inheritable blood: though, had he been born before. 
| the pardon, he could never have inherited at all”. 
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CHAPTER THE THIRTY SECOND, 


Or EXECU TION | 


* 


H ER E now remains nothing to {peak of, but execution 3 
ah the completion of human punifhment. And this, in alk 
cafes, as well capital as otherwife, mutt be performed by the le- 
gal officer, the theriff or his deputy ; whofe warrant for fo ‘doing 
was antiently by precept under the hand»and feal of the judge, 
as it is ftill practifed in the court of the lord high fteward, 
upon the execution of a peer*: though, in the court of the 
seers in parliament, it is done by writ from the king?! After- 
wards it was eftablifhed’, that, in cafe of life, the judge may | 
command execution to be done without any writ, And now | 
the ufage is, for the judge to fign the calendar, or lift of all the 
prifoners’ names, with their feparate judgments in the margin, 
which is left with the fheriff. As, for a capital felony, it is writ: 
ten oppofite to the prifoner’s name, “ let him be hanged by the ’ 
‘ neck; formerly, in the days of Latin and abbreviation’, - 
“6 fuf. per coll.’ for “ fufpendatur per collum.” And this is the 
only warrant that the fheriff has, for fo material an act as taking 
away the life of another®. It may certainly afford matter of {pe-. 
culation, that in civil caufes there fhould be fuch a variety of | 
writs of execution torecover atrifling debt, iffued in the king’s 
name, and under the feal of the court, without which the fhe- 
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riff cannot legally flir one ftep; and yet that the execution of a 
man, the moft important and terrible talk of any, should de- 
pend upon a marginal note. 


T ue fheriff, upon receipt of his warrant, is to do execution 
within a convenient time; which in the country is alfo left at 
large. In London indeed a more folemn and becoming exactnefs 
is ufed, both as to the warrant of execution, and the time of 
executing thereof: for the recorder, after reporting to the king 
in perfon the cafe of the feveral prifoners, and receiving his royal 
pleafure, that the law muft take it’s courfe, iffues his warrant to 
the theriffs ; directing them todo execution on the day and at 
the place affigned’. And, in the court of king’s bench, if the 
prifoner be tried at the bar, or brought there by haveas corpus, a 
rule is made for his execution ; either fpecifying the time and 
place®, or leaving it to the difcretion of the fheriff*. And, 
throughout the kingdom, by ftatute 25 Geo. Il. c. 37. itis 
enacted that, in cafe of murder, the judge fhall in his fentence 
direct execution to be performed on the next day but one after 
fentence pafled'’. Gut, otherwife, the time and place of exe- 
ution are by law no part of the judgment*. It has been well 
obferved!, that it is of great importance, that the punithment 
fhould follow the crime as early as poffible; that the profpect 
of gratification or advantage, which tempts a man to commit 
the crime, fhould inftantly awake the attendant idea of punifh- 
ment. Delay of execution ferves only to feparate thefe ideas ; 
sand then the execution itfelf affects the minds of the fpectators 
rather as a terrible fight, than as the neceflary confequence of 


_ tranfgreflion. 


Tue fheriffcannot alter the manner of the execution by fub- 
- Rituting one death for another, without being guilty of felony 


himfelf, as has been formerly faid™. It is held alfo by fir Ed- 
Be - | ward 


k So held by the twelve judges, Mich. 
ro Geo. III. 
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ward Coke" and fir Matthew Hale°, that even the king cannot ” 


change the punifhment of the law, by altering the hanging or 
burning into beheading ; though, when beheading is part of the” 
fentence, the king may remit the relt. And, notwithftanding fome. 
examples to the contrary, fir Edward -Coke ftoutly maintains, 


that “* yudicandum ef? legibus, non exemplis.’ But others have 


thought*, and more juftly, that this prerogative, being founded 
in mercy and immemorially exercifed by the crown, 1s part of - 
the common law. For hitherto, in every inftance, all thefe ex- 
changes have been for more merciful kinds of death; and how 
far this may alfo fall within the king’s power of granting condi- 
tional pardons, (vz. by remitting a fevere kind of death, on 
condition that the criminal fubmits to a milder) is a matter that 
may bear confideration. Itis obfervable, that when lord Staf- 
ford was executed forthe popifh plot in the reign of king Charles 


the fecond, the then fheriffs of London, having received the | 


king’s writ for beheading him, petitioned the houfe of lords, 
fora command or order from their lordfhips, how the faid judg- 
ment fhould be executed: for, he being profecuted by impeach- 
ment, they entertained a notion (w fic is faid to have been coun- 
tenanced by lord Ruffel) that the king could not pardon any 
part of the fentence’. The lords Voune that the feruples of 
the theriffs were unnceffary, and declared, that the king’s writ’ 
ought to be obeyed. Difappointed of raifing a flame in that af 
fembly, they immediately fignified® to the ‘Howie of commons 
by one of the members, that they were not fatished as to the 
power of the faid writ. That houfe took two days to confider 
of it; and then ‘ fullenly refolved, that the houfe was content 
that the theriff do execute lord Stafford by fevering his head 
from his body. It is farther related, that when afterwards the 
~ fame lord Ruffel was condemned for high treafon upon indict. _ 
~- ment, the king, while he remitted the ignominious part of the 
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fentence, obferved, “ that his lordfhip would now find he was 

« poffefled of that prerogative, which in the cafe of lord Staf- 

*« ford he had denied him". One can hardly determine (at this 

diftance from thofe turbulent times) which moft to difapprove 

of, the indecent and fanguinary zeal of the fubject, or the cool 
and cruel darcafm of the fovercign. 


To conclude : itis clear, that if, upon judgment to be hanged 
by the neck till heis dead, the criminal be not ay: kall- 
ed, but revives, the fheriff muit hang him again”. For the 
Bier banging was no execution of the Rhsies : et if a falfe 

tendernefs were to be indulged in fuch cafes, a multitude of col- 

lufGions might enfue. Nay, even while abjurations were in force’, 
fuch a Seininal. fo reviving, was not Hered to take fanctuary 
and abjure the realm; but his flecing to fanctuary was held an 
efcape in the offic at 


> 


: 


° 


An p, having thus arriv 24 at the laf Wie of criminal pro- 
ceedings, or execution, the end:and c ompletion, of human punifo- 
ment, which was the &ixth and laft head to be confidered under 

the divifion of public wrongs, the fourth and laft object of the 
laws of England; it may now feem high time to put a period to 
thefe commentaries, which, the author is very fenfible, have al- 
ready {welled to too great a length. But he cannot difmifs the 


| ftudent, for whole uiealone thefe rudiments were originally com- 


piled, without endeavouring to recall to his memory fome principal 
outlines of the legal conftitution of this country ; by a fhort hif- 
torical review Ge. the moft confiderable revolutions, that have 


( happened i in the laws of England, from the earlielt. to the pre- 
fenttimes. And this tafk fe will attempt to difcharge, however - 


ad 


imperfectly, in the next or concluding chapter. 
7 | 


; 4 uw 2 Hume. 360. y x See pag. 326. 
| Ww Hal. P. C412. 2 Hawk. P. C. 463. y Fitzh, br.t. corone. 335. Finch, L, 467- 


” 


on 


490 , PuBLic Book IV. | 


CHAPTER THE “THIRTY, THUR DE 


OF THE RISE, PROGRESS, anp GRADUAL | 
IMPROVEMENTS, or THE L.A WS or | 
ENGLAND. 


‘ / 


yy EF ORE we enter on the fubject of this chapter, in which | 
kD I propofe, by way of fupplement to the whole, to attempt J 
an hiftorical review of the moft remarkable changes and altera- 
tions that have happened in the laws of England, I mutt firft 
of all remind the ftudent, that the rife and progrefs of manv | 
principal points and do¢trines have been already pointed outin | 
the courfeof thefe commentaries, under theirrefpective divifions: 
thefe having therefore been particularly difcufled already, it can-" | 
not be expected that I fhould re-examine them with any degree | 
of minutenefs ; which would be amoft tedious undertaking. 7 
What I therefore at prefent propofe, is only to mark out fome’ ” 
outlines of an Englifh juridical hiftory, by taking a chronolo-_ 
gical view of the ftate of our laws, and their fucceflive muta- 


i | 
tions at different periods of time. y 


5 gies 


Tu £ feveral periods, under which I oh confider the ftate id j 
our legal polity, are the following fix: 1. From the earlieft 
times to the Norman conqueft: 2. From in Norman conqueft | 

to the reign of king Edward the firft: 3. From thence to the 
refor- 7 
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reformation: 4. From the reformation to the reftoration of king 
Charles the fecond: 5. From thence to the revolutionin 1688: 
6. From the revolution to the prefent time. 


I. Aw pv, firft, with regard to the antient Britons, the abori- 
gines of our ifland, we have fo little handed down to us con- 
cerning them with any tolerable certainty, that our enquiries 
here mutt needs be very fruitlefs and defective. However, from 
Gaefar’s account of the tenets and difcipline of the antient 
Druids in Gaul, in whom centered all the learning of thefe 
weftern parts, and who were, ashe tells us, fent over to Britain, 
(that is, to the ifland of Mona or Angleciey) to be inftructed; we 
may collect a few points, which bear a great affinity and re- 
femblance to fome of the modern doctrines of our Englifh law. 
Particularly, the very notion itfelf of an oral unwritten law, de- 
livered down from age to age, by cuftom and tradition merely, 
feems derived from the practice of the Druids, who never com- 
mitted any of their inftructions to writing: poflibly for want of 
letters ; fince it is remarkable that in all the antiquities, unquef- 
tionably Brith, which the induitry of the moderns has difco- 


/ vered, there is not in any of them the leait trace of any cha- 


racter or letter to be found. ‘The partible quality alfo of lands, 
by the cuftom of gavelkind, which ftill obtains in many parts 
of England, and did univerfally over Wales till the reign of 
Henry VIII, is undoubtedly of Britifh original. So likewife is 
the ‘antient divifion of the goods of an inteftate between his 
widow and children, or next.of kin; which has fince been re- 
vived by the ftatute of diftributions. And we mayalfo remem- 


‘ber an inftance of a flighter nature mentioned in the prefent vo- 


lume, where the fame cuftom has continued from Caefar’s time 
to the prefent; that of burning a woman guilty of the crime of 
petit treafon by killing her huiband. 


_ Tue great variety of nations, that fucceflively broke in upon 
and deftroyed both the Britifh inhabitants and conftitution, the 
VoL. IV. CROEG Romans, 
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Romans, the Picts, and, after them, the various clans of Saxons. 
and Danes, muft neceflarily have caufed great confufion and un- 
certainty in the laws and antiquities of the kingdom; as they 
were very foon incorporated and blended together, and there- 
fore, we may fuppofe, mutually communicated to each other [ 
their refpective ufages*, in regard to the rights of property and 
the punifhment of crimes. So that it is morally impoffible to 
trace out, with any degree of accuracy, when the feveral muta= 
tions of the common law were made, or what was the refpec- 
tive original of thofe feveral cultoms_we at prefent ufe, by any 
chemical refolution of them to their firft and component prin- | 
ciples. Wecan feldom pronounce, that this cuftom was derived 
from the Britons; that was left behind by the Romans; this 
was a neceflary precaution againft the Picts ; that was introduced | 
by the Saxons, difcontinued by the Danes, but afterwards re- 
ftored :by the Normans. ‘ - | 


- 


Wuerever this can be done, it is matter of great curiofity, } 
and fome ufe: but this can very rarely be the cafe; not only ’ 
from the reafon above-mentioned, but alfo from many others: 
Firft, from the nature of traditional laws in general; which, 
belts: ‘accommodated to the exigencies of the times, fuffer by 
degrees infenfible variations in ae tee fo that, though upon 
comparifon we plainly difcern the alteration of the law from 
what it was five hundred years ago, yet itis impoflible to define 
the precife period in which that alteration accrued, any more 
than we can difcern the changes of the bed of a river, which 
varies it’s fhores by continual decreafes and alluvions. Secondly, 
this becomes impracticable from the antiquity of the kingdom 
and it’s government: which alone, though it had been difturbed 
by no foreign invafions would make it an impoflible thing ta 
fearch out the original of it’s laws; unlefs we had as authentic | 
monuments thereof, as the Jews had by the hand of Mofes*. 

Thirdly) : 


a Hal, Hift. C. L. 623. c Ibid. 59. 
b Ibid. 57. 
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Thirdly, this uncertainty of the.true origin of particular cuftoms 
mutt alfo in part have arifen from the means, whereby chriftia- 
nity was propagated among our Saxon anceftors in this ifland ; 
by learned foreigners brought over from Reme and other coun- 
tries: who undoubtedly carried with them many of their own 
national cuftoms ; and probably prevailed upon the ftate to ab: 
rogate fuch ufages as were inconfiftent with our holy religion, 
a to introduce many others that were more conformable 
thereto. And this perhaps may have partly been the caufe, that 


| wefind not only fome rules of the mofaical, butalfo of the imperial 


and pontilicial laws, blended and adopted into our own fyitem. 
A FARTHER reafon may alfo be given for the great variety, 
and of courfe the uncertain original, of our antient eftablifhed 
cuftoms; even after the Saxon government was firmly eftablifhed 
in this ifland: wz. the fubdivifion of the kingdom. into an hep- 
tarchy, confilling of feven independent kingdoms, peopled and 
governed by eee clansand colonies. This mutt neceflarily 
create an infinite diverfity of laws: even though all thofe colo- 
nies, of Jutes, Angles, proper Saxons, and thelike, originally 
fprung from the fame mother country, the great northern hive ; 
which poured forth it’s warlike progeny, andiwarmed all over 
Europe, in the fixth and feventh centuries. This multiplicity 
of laws will neceflarily be the cafe in fome degree, where any 
kingdom is cantoned out into provincial eftablifhments ; and not 


| under one common difpentation of laws, though under the fame 


fovereign power. Much more will it ee where feven un- 
connected ftates are to form their own conftitution and fuper- 
firucture of government, though they all begin to build upon 
the fame or fimilar foundations. 
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WHEN chetefbue the Weft-Saxons had fwallowed up all the 
reft, and King Alfred fucceeded to the monarchy of England, 
whereof his grandfather Egbert was the founder, his mighty 
genius prompted him to undertake a moft great and neceflary 
work, which he is faid to have executed in as malterly a manner. 

; Cs Ger No 
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No lefs than EE new-model the conftitution ; to Fhe it on an 
plan that fhould endure for ages; and, out Be it’s old difcordant: 
materials, which were heaped upon each other in a vaft and rude 
irregularity, to form one uniform and well connected whole, 
This he effected, by reducing the whole kingdom under one re- || 
gular and gradual fionlinatien of government, wherein each 
man was anfwerable to his immediate fuperior for his own cons 
dué and that of his neareft neighbours : for to him we owe'tha€ 
miaiterpiece of judicial polity, the fubdivifion of England into: 
tithings, and hundreds, ‘if not into counties ; all under the in- 
fluence and adminiftration of one fapreme magiftrate, the king} 
in whom, asina general refervoir, all the executive authority 
6f the law was aneaik = and from whom juttice was difperfed to 
every part of the nation by diftin@, yet communicating, ducts 
and chanels: which wife inftitution has been preferved ae near 
a thoufand years unchanged, from Alfred’s to the prefent time, 
He alfo, like another Theodofius, collected the various cuftoms 
that he found difperfed in the kingdom, and reduced and dis 
gefted them into one uniform fyitem or code of laws, in his 
dom bec, or liber gudicialis, This he compiled for the ufe of the 
court-baron, hundred, and county court, the court-leet, and fhe- 
riff’s tourn; tribunals, which he eftablifhed, for the trial of ally” 
caufes civil and criminal, in the very diftricts wherein the com=-)__ 
plaint arofe: all of them fubject however to be infpected, con= 

trolled, and kept within the bounds of the univerifal or common: 

aw, by the king’s own courts’; which were then itinerant, be= 

ing kept in the king’s 3 palace, and removing with his houfhold | 

in “thofe royal BA eitiess which he continually made from one 

end of the kingdom to the other. | 


Tut Danifhinvafion and conqueft, which introduced news 
foreign cuftoms, was a fevere blow to this noble fabric: but a: 
plan, fo excellently concerted, could never be long thrown afide. 
So that, upon the expulfion i thefe intruders, the Englith re- 
turned to their anticnt law: retaining however fome fore of the 
cuftoms of their late vifitants ; ehh went under the name of 


Dane | 
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Dane-Lage: as the code compiled by Alfred was called the 
Weft-Saxon-Lage ; and the local conftitutions of the antient 
kingdom of Mercia, which obtained in the counties neareft to 
Wales, and probably abounded with many Britifh cuftoms, were 
called the Mercen-Lage. And thefe three laws were, about the 
| Beginning of the eleventh century, in ufe in different counties of 
the realm: the provincial polity of counties, and their fubdivi- 
| fons, having never been altered or difcontinued through all the 
fhocks and mutations of government, from the time of it’s firlt 
| inftitution ; though the laws and cuftoms therein ufed, have (as 
we fhall fee) often fatlered contiderable changes. 


EEE 


I 


F or king Edgar, (who befides his military merit, as founder 
of the Englifh navy, was alfo a moit excellent civil governor) 
obferving the ill effects of three diftin& bodies of laws, prevail- 
ing at once in feparate parts of his dominions, projected and be- 
gun, what his grandfon king Ed ward the confeflor afterwards 
completed ; viz. one uniform digeit or body of laws, to be ob- 
ferved throughout the whole kingdom~ being probably no more 
than a revival of king Alfred’s code, with fome improvements 
fuggelted by neceflity and experience ; particularly the incorpo- 
rating fome of the Britifh or rather Mercian cuftoms, and alfo 
| fach of the Danifh as were reafonable and approved, into the 
| Weft-Saxon-Lage, which was {till the groundwork of the whole. 
And this appears to me the beft fupported and moft plaufible 
conjecture (for certainty is not to be expected) of the rifle and 
original of that admirable fyitem of maxims and unwritten cuf- 
toms, which is now.known by the name of the common law, as 
' extending it’s authority univerfally overallthe realm; and which 


is doubtlefs of Saxon parentage. a 


Among the mof remarkable of the Saxon laws we may 
} reckon, 1. The conftitution of parliaments, or rather, general 
| ‘aflemblies of the principal and wifeft men in the nation; the 
t 


wittena-gemote, Or commune concilium of the antient» Germans ; 


} which was not yet reduced to the forms and diftinctions of our 
modern 


\ 
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modern parliament: without whofe concurrence however, no | 
new law could be made, or old one altered. 2. The election of | 
their magiftrates by the people ; ; originally even that of their | 
kings, till dearbought experience evinced the convenience and” a it 
neceflity of eftablifhing an hereditary fucceflion to the crown.| 
But that of all Gahsuainere magiftrates, their military officers or” 
heretochs, their fheriffs, their confervators of the peace, their” 
coroners, their port-reeves, (fince changed into mayors and bai- |) 
liffs) and even their tythingmen and borfholders at the leet, con- ; 
tinued, fome till the Norman conqueft, others for two centuries jj 
after, and fome remain to this day. 3. The defcent of the | 
crown, when oncea royal family was eftablifhed, upon nearly 7 
the fame hereditary principles upon which it has ever fince con- "| 
tinued: only that perhaps, in cafe of minority, the next of kin’ | 
of fullage would afcend the throne, as king, and not. as pro- 
tector ; though, after his death, the crown immediately reverted 
back to the heir. 4. The great paucity of capital punifhments | 
for the firft offence: even the moft notorious offenders being | , 
allowed to commute it for a fine or weregild, or, in default of) 
payment, perpetual bondage; to which our benefit of clergy 
has now in fome meafure fucceeded. 5. The prevalence of cer-_ | 
tain COHOmSs, as heriots and military fervices in proportion ta. if 
every man’s land, which much refembled the feodal conftitution ;_ 
but yet were exempt from all it’s rigorous hardthips: and which © 
may be well enough accounted for, by fuppofing them to be q 
brought from the continent by the fir Saxon invaders, in the’ , 
primitive moderation and fimplicity of the feodal law ; befor ity , 
got into the hands of the Norman jurifts, who extracted the | 
moft flavifh doctrines, and oppreflive confequences, out of what 
was originally intended asa law ofliberty. 6. That their eftates” q 
were liable to forfeiture for treafon, but that the doctrine off f 
efcheats and corruption of blood for felony, or any other caufe, 
was utterly unknown amoneft them. 7. The defcent of their 
lands was to all the males equally, without any right of primo= j 
geniture; a cuftom, which obtained among re Britons, was | 


agrecable to the Roman law, and continued among the Saxons” 
; * tilly 
a | 


q 
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till the Norman conqueit : though really inconvenient, and more 
efpecially deftructive to antient families; which are in monarchies 
neceflary to be fupported, in order toform and keep up a nobility, 
or intermediate ftate between the prince and the common people. 
8. The courts of juftice ~con fifted principally of the county 
courts, and in cafes of weight or puted the king’s court held 


before himfelfin perfon, at the time of his parliaments ; which 


were ufually holden in different places, according as he kept the 
three great feftivals of chri {imas, eafter, and CR a eae An 
inftitution which was adopted by king Alonfo VIIof Caftile about 
a century after the conqueft: who at the fame three great feafts 
was wont to aflemble his nobility and prelates in his court ; who 
there heard and decided all controverfies,and then, having received 
his inftructions, ae home*. ‘Uhefe county courts however 
differed from the modern ones, in that the ecclefiaftical and civil 
jurifdiction were blended together, the bifhop and the ealdor- 
man or fheriff fitting in the fame county court; and alfo that 
the decifions and proceedings thercin were much more fimple 
and unembarrafled: an advantage which will always attend the 
infancy of any laws, but wear offas they gradually advance to 
antiquity. 9. Trials, among a people who had a very ftrong 


|) Gincture of fuperitition, were permitted to be by ordea/, by the 
| corfned or Atel of execration, or by wager of /aw with com- 
| purgators, ifthe party chofe it; but frequently they were alfo 


by jury: for, whether or no their juries confifted precifely of 
twelve men, or were bound to a ftrict unanimity ; yet the gene- 
ral conftitution of this admirable criterion of truth, and moft 
important guardian both of public and private liberty, we owe 
to our Saxonanceftors. Thus ftood the general frame of our 
polity at the time of the Norman invafion; when the fecond 
period of our legal hiftory commences. 


Il. Tuis remarkable event wrought as great an alterationin our 
laws, as it did in our antient line of kings : and, though the alte- 
ration of the former was effected rather by theconfent of the people, 


than 
d Mod, Un, Hift, xx. 114. 
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than any right of conqueft, yet that confent feems to have been’ | 
partly ex xtorted by fear, and partly given without any appre- 
henfion of the foneqnenees which afterwards enfued. 


1. AMonG the firft of thefe alterations we ye reckon the 
feparation of the ecclefiaftical courts from the civil: effected in |; 
order to ingratiate the new king with the popifh clergy, who 
for fome time before had been endeavouring all over Europe to” 
exempt themfelves from the fecular power ; and whofe demands 
the conqueror, like a politic prince, thought it prudent to com-))j 
ply with, by reafon that their pePUre fanétity had a great in-) p 
fluence over the minds of the people; and ‘becaufe all the little! |j 
learning of the times was engroffed into their hands, which | 
made ehven neceflary men, and by all means to be gained over to | 
his interefts. And this was the naore eafily seeteas becaufe, } 

the difpofal of all the epifcopal fees being bi in the breaft of | 
the king, he had taken care to fill ea with Italian and Nor=| 
man prelates. 


2. ANOTHER Violent alteration of the Englith conftitution: ) 
confifted in the depopulation of whole countries, for the pur- | 
pofes of the king’s royal diverfion ; and fubjecting both them, | 
and all the antient forefts of the kingdom, to the “anrentaani 
feverities of forcft laws imported from the continent, wher eby | 
the flaughter ofa beaft was made almoft as penal as the death of} 
a man. ae the Saxon times, though no man was allowed to kill | 
or chafe the king’s deer, yet he might ftart any game, puriue, 
and kill it, upon his own eftate. But the rigour of thefe new 
conftitutions vefted the fole property of all ches game in England | 
in the king alone; and no man was entitled to ) diffe any fowl . 
of the air, or any beaft of the field, of fuch kinds as were | 
{pecially referved for the royal ienent of the fovereign, | 
without exprefs licence from the king, by a grant of a chafe or | 
free warren: and thofe franchifes were granted as much with, 
a view to preferve the breed of animals, as to indulge the fub= 
ject. From a fimilar principle to which, though the foreft 


law 
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laws are now mitigated, and by degrees grown intirely obfolete, 


yet from this root has {prung a baftard flip, known by the name 
of the gamelaw, now arrived to and wantoning in it’s higheft 
vigour: both founded upon the fame unreafonable notions of 
permanent property in wild creatures; and both predudtive of 
the fame tyranny to the commons: but with this difference ; 
that the foreit Jaws eftablifhed only one mighty hunter through- 
out the land, the game laws have raifed a little Nimrod in 
every manor. And in onérefpect the antient law was much lefs 
unreafonable than the modern: for the king’s grantee of a ° 
chafe or free-warren might kill game in every part of his fran- 


| chife ; but now, though a Eoahetder of lefs than 1oo/. a year 


is forbidden to kill a patridge upon his own eftate, yet nobody 
elfe (not even the lord of the manor, unlefs he hath a grant of 
free-warren) can do it without committing a trefpafs, and fub- 
jecting himfelf to an action. 


3. A rurrp alteration in the Englith laws was by narrow- 
ing the remedial influence of the county courts; the great feats 
of Saxon juftice, and extending the original jurifdiction of the | 
king’s jufticiars to all kinds of caufes, arifing in all parts of the 
kingdom. To this end the aula regis, with ‘all it’s multifarious 
authority, was erected ; anda capital judiciary appointed, with 


_ powers fo large and boundlefs, that he became at length a tyrant 
to the people,'and formidable to the crown itfelf. ‘Pic confii- 


tution of this court, and the judges themfelves who prefided 
there, were fetched from the duchy of Normandy: and the con- 
fequence naturally was, the ordaining that all proceedings in the 


| king’ s courts fhould be carried on in the Norman, inftead of the 


Englith, language. A provifion the more neceflary, becaufe 
none of his Norman jufticiars underftood Englifh; but as evi- 
dent a badge of flavery, as ever was impofed upon a conquered 
people, This lafted till king Edward the third obtained a double 
tvictory, over the armies of France in their own country, and 
their language in our courts here at home. But there was one 
mifchief too deeply rooted thereby, and which this caution of 

Vou. IV. Ddd king 
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_king Edward came too late to eradicate. Inftead of the plain j 
and eafy method of determining fuits in the county courts, the 
chicanes and fubtilties of Norman jurifprudence had taken pof- 
feffion of the king’s courts, to which every caufe of confequence 
was drawn. Indeedthatage, and thofe immediately fucceeding it, || 
were the aera of refinement and fubtilty. There is an active prin- 
ciple in the human foul, that will ever be exerting it’s faculties to 
the utmoft ftretch, in whatever employment, by the accidents of }! 
time and place, the general plan of education, or the cuftoms and 
manners of the age and country, it may happen to find itfelf en- 
gaged. ‘The northern conquerors of Europe were then emerg- 
ing from the grofleft ignorance in pdint of literature ; and. thofe, 
who had leifure to cultivate it’s progrefs, were fuch only as were 
cloiftered in monafteries, the reft being all foldiers or pea- 
fants. And, unfortunately, the firft rudiments of fcience which 
they imbibed were thofe of Ariltotle’s philofophy, conveyed ! 
through the medium of his Arabian commentators ; which were | 
brought from the eaft by the Saracens into Paleftine and Spain, | 
and tranflatedinto barbarous Latin. So that, though the materials 
upon which they were naturally employed, in the infancy of a 
rifing ftate, were thofe of the nobleft kind; the eftablifhment | 
of religion, and the regulations of civil polity ; yet, having only 
fuch tools to work with, their execution was trifling and Giien , 
Both the divinity and the Jaty of thofe times were thebetods frit- 
tered into logical diftinions, and drawn out into metaphyfical | 
fubtilties, with a fkill moft amazingly artificial; but which 
ferves no other purpofe, than to thew the vaft powers of the 
human intellect, however vainly or prepofteroufly employed. 
Hence law in particular, which (being intended for univerfal | 
reception) ought to be a plain rule of action, became a {cience | 
of the greece intricacy ; efpecially when blended with the new 
Pefinemients engrafted upon feodal property : which refinements _ 
were from time to time gradually introduced by the Norman 
practitioners, with a view to fuperfede (as they did in great mea- 
fure) the more homely, but more intelligible, maxims of diftri- 
putive juftice among the Saxons. And, to fay the truth, thefe” 
- fcholattig” 
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{cholaftic reformers have tranfmitted their dialect and finefles to 
pofterity, fo interwoven in the body of our legal polity, that they 
cannot now be taken out without a manifeft injury to the fub- 
{tance. Statute after ftatute has in later times been made, to 
pare off thefe troublefome excrefcences, and reftore the common 
law to it’s priftine fimplicity and vigour; and the endeavour has 
| greatly fucceeded: but ftill the fcars are deep and vifible ; 
and the liberality of our modern courts of juftice is frequently 

obliged to have recourfe to unaccountable fictions and circuities, 
_ in order to recover that equitable and fubftantial juftice, which 

for a long time was totally buried under the narrow rules and 
| fanciful niceties of metaphyfical and Norman jurifprudence. 
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4. A FOURTH innovation was the introduction of the trial by 
combat, for the decifion of all civil and criminal queitions of 
@) fact in the laftrefort. This was the immemorial practice of all 
@i the northern nations; but firft reduced to regular and ftated 
#) forms among the Burgundi, about the clofe of the fifth century : 
and from them it paffed to other nations, particularly the Franks 
and the Normans ; which Jaft had the honour to eftablifh it here, 
though clearly an unchriftian, as well as moit uncertain, ,me- 
thod of trial. But it was a fufficient recommendation of it to 
the conqueror and his warlike countrymen, that it was the uflage 
of their native duchy of Normandy. 


s. Bur the laft and moft important alteration, both in our 
| civil and militar y polity, was the engrafting on all landed eftates, 
a few only excepted, the fiction of feodal tenure; which drew 
after it a numerous and oppreilive train of fervile fruits and ap- 

pendages; aids, reliefs, primer feifins, wardthips, marriages, 
' efcheats, and fines for alienation ; the genuine confequences of 
} the maxim then adopted, that all the lands in England were de- 
1 rived from, and holden, mediately or immediately, of the crown. 


§) Tue nation at this period feems to have groaned under as ab- 
| folute aflavery, as was.in the power of a warlike, an ambitious, 
Did"d*2 and 
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and a politic prince to create. The confciences of men were 


enflaved by four ecclefiaftics, devoted to a foreign power, and | 


unconnected with the civil ftate under which they lived: who 


now imported from Rome fot the firft time the whole farrago | 


of fuperititious novelties, which had been engendered by the 


blindnefs and corruption if the times, between the firft miffion | 


of Auguitin the monk, and the Norman conqueft ; fuch as tran: 


fubitantiation, purgatory, communion in one kind, and the wor- / 


{hip of faints and images ; not forgetting the univerfal fupremacy 


and dogmatical infallibility of the holy fee. The laws too, as [| 


well as the prayers, were adminifiered in an unknownstongué. 
The antient trial by jury gave way to the impious decifion by 
battel. The foreit laws totaily reitrained all rural pleafures and 


. manly ‘recreations. And in cities and towns the cafe was no 


better ; all company being obliged to difperfe, and fire and candlé 
to be dstinanhed, by eight at night, at the found of the melan- 
choly curfew. The ultimate property of all lands, and a confi- 
derable fhare of the prefent profits, were vefted in the king, 
or by him granted out to his Norman favourites; who, by a 
eradual progreflion of flavery, were abfolute vafals to the crown, 
and as abfolute tyrants to the commons, Unheard of forfeitures, 
talliages, aids, and fines, were arbitrarily extracted from the 
pillaged landholders, in purfuance of the new fyftem of tenure. 


And, tocrown all, asa confequence of the tenure by knight-_— 


fervice, the king had always ready at his command an army of 
fixty thoufand knights or milites: who were bound, upon pain: 
of confifcating their eftates, to attend him in time of invafion, or 


to quell any domeitic infurrection. Trade, or foreign merchan- _ 
dize, fuch as it then was, was carried on by the Jews and Lom- — 


bards; and the very name of an Englifh fleet, which king 


Europe: the nation confifting wholly of the clergy, who were” 


alfo the lawyers; the barons, or great lords of the land; the 
knights or foldiery, who were the fubordinate landholders ; and” 
’ the burghers, or inferior tradefmen, who from their infignifid 
cancy happily retained, in their focage and burgage tenure, fome 


z . points | 


e 


| 


_ Edgar had rendered fo formidable, was utterly unknown to 
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points of their antient freedom. All the reft were villeins or 
bondmen. 


_) From fo complete and well concerted a fcheme of fervility, 


it has been the work of generations for our anceftors, to redeem 
themfelves and their pofterity into that flate of liberty, which 
we ow enjoy: and which therefore is not to be looked upon 
as confifting of mere encroachments on the crown, and infringe- 
ments of the prerogative, as fome flavifh and narrow-minded 
writers in the laft century endeavoured to maintain; but as, in 
general, a gradual reftoration of that antient conititution, where- 
of our Saxon forefathers had been unjuftly deprived, partly by 


the policy, and partly by the force, of the Norman. How that re- 


ftoration has, in a long feries of years, been flep by ftep effected, 
I now proceed to enquire. 


~ 


Wittram Rufus proceeded on his father’s plan, andin fome 
points extended it; particularly with regard to the foreft laws. 
But his brother and fucceflor, Henry the firft, found it expe- 
dient, when firlt he came to the crown, toingratiate himfelf with 
the people ; by reftoring (as our monkith hiftorians tell us) the 
laws of king Edward the confeflor. The ground whereof is 


i ee. 5 ' 
this: that by charter he gave upthe great grievanees of mar- 


riage, ward, and relief, the beneficial pecuniary fruits of his 


| feodal tenures ; but referved the tenures themfelves for the fame 
9 b) 3 


military purpofes that his father introduced them. He alfo abo- 
lifhed the curfen° ; for, though it is mentioned in our lawsa full 
century afterwards’, yet it is rather fpoken of as a known fime 
of night (fo denominated from that abrogated ufage) than as a 
ftill fubfifting cuftom. There is extant acode of laws in his 
name, confifting partly of thofe of the conteflor, but with great 
additions and alterations of his own ; and chiefly calculated for 
the regulation of the county courts. It contains fome directions 
‘as to crimes and their punifhments, (that of theft being made 
capital in his reign) and a few things relating to eftates, parti- 

. cularly 
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cularly as to the defcent of lands: which being by the Saxon } 
laws equally to all the fons, by the feodal or Norman to the : 
eldeft only, king Henry here moderated the difference ; dire, | 
ing the eldeft fon to have only the principal eftate, “ primum 
“ patris feudum,” the reft of his eftates, if he had any others, |; 
being equally divided among them all. On the other hand, he | 
gave up to the clergy the free election of bifhops and mitred | 
abbots: referving however thefe enfigns of patronage, conge 
@’ eflire, cuftody a the temporalities when vacant, and homage : 
upon their reftitution. He laftly united again for a time the ci- | 
vil and ecclefiaftical courts, which union was foon diffolved by {i 
his Norman clergy: and, upon that final diffolution, the cog- 
nizance of teltamentary caufes feems to have been firft given to } 
the ecclefiaftical court. The reft remained as in his father’s time: | 
from whence we may eafily perceive how far fhort this was of a } 
thorough reftitution of king Edward’s, or the Saxon, laws. __ | 


Tue ufurper Stephen, as the manner of ufurpers is, promifed , 
much at his acceflion, efpecially with regard to redrefling the 5 
grievances of the foreft laws, but performed no great matter | 
either i in that or in any other point. It is from his reign how- , 
ever, that we are to date the introdudtion of the Roman civil and , 
canon laws into thisrealm: and at the fame time was imported. 
the doctrine of an DerS to the court of Rome, asa branch af the 
canon law. q 


By the time of king Henry the fecond, if not earlier, the , J 
charter of Henry the firft feems to have been forgotten: for we 
find the claim of marriage, ward, and relief, then flourifhing in j 
full vigour. The right of primogeniture feems alfo to have ta- 
citly revived, being found more convenient for the public than 
the parcelling:of eftates into a multitude of minute fubdivifions. + 
However in this prince’s reign much was done to methodize the y 
laws, and reduce them into a regular order; as appears fro 
that excellent treatife of Glanvil: which, though fome of it be 


now antiquated and altered, yet, when compared with the code 


e. 


i 
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till the reign of Edward the firft; when the laws of England, 
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of Henry the firft, it carries a manifeft fuperiority®. Through- 


out his reign alfo was continued the important ftruggle, which 
we have had occafion fo often to mention, between the laws of 
England and Rome’; the former fupported by the ftreneth of the 
temporal nobility, when endeavoured to be fupplanted in favour of 
the latter by the popifh clergy. Which difpute was kept on foot 


under the new difcipline introduced by that fkilful commander, 
obtained a complete and permanent victory. In the prefent reign, 

f Henry the fecond, there are four things which peculiarly me- 
rit the attention of a legal antiquarian: 1. The conflitutions of 


the parliament at Clarendon, A. D. 1164, whereby the king 


¢hecked the power of the pope and his clergy, and greatly nar- 
rowed the total exemption they claimed from the fecular jurif- 
diction : though his farther progrefs was unhappily ftopped, by 
the fatalevent of thedifputes between him andarchbifhop Becket. 
2. The inititution of the office of juftices in eyre, im itinere ; 
the king having divided the kingdom into fix circuits (a little 
different from the prefent) and commiffioned thefe new created 
judges to adminifter juftice, and try writs of aflife, in the feveral 


/counties. Thefe remedies are faid to have been then firft in- 


vented : before which all caufes were ufually terminated in the 


/county courts, according to the Saxon cuftom ; or before the 
King’s jufticiaries in the aula regis, in purfuance of the Norman 
regulations. The latter of which tribunals, travelling about 
with the king’s perfon, occafioned intolerable expenfe and delay 


to the fuitors; and the former, however proper for little debts 
and minute actions, where even injuftice is better than procraf- 
tination, were now become liable to too much ignorance of the 
law, and too much partiality as to facts, to crite matters 
of confiderable moment. 3. The introduction and eftablifhment 
of the grand affife, or trial by a fpecial kind of jury in a writ of 
right, at the option of the tenant or defendant, inftead of the 


} barbarous and Norman trial by battel. 4. To this time muft 


alfo be referred the introduction of efcuage, or pecuniary com- 
mutation 
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mutation for perfonal military fervice ; which in procefs of time | 
was the parent of the antient cinguian granted to the crown by 
parliament, and the land tax of later times. 7 


Rricuarxp the firft, a brave and magnanimous prince, was a | 
fportfman as well asa foldier ; and therefore inforced the foreft | 
laws with fome rigour ; ages occafioned many difcontents. 
among his people: though (according to Matthew Paris) he. 
repealed the penalties of caftration, lofs of eyes, and cutting off | 
the hands and feet, before inflited on fuch as tranfgrefled in 
hunting ; probably finding that their feverity prevented profecu= 
tions. He alfo, when abroad, compofed a body of naval laws 
at the ifle of Oleron; which are ftill extant, and of high autho- 
rity: for in his time we began again to difcover, that (as an” 
ifland) we were naturally a maritime power. But, with regard to. 
civil proceedings, we find nothing very remarkable in this reign, 
except a few regulations reparding the Jews, and the juftices » 
in eyre: the king’s arouehe being phicay taken up by the knight 
errantry of a croifade againft the Saracens in the holy land. \ 


Iw king John’s time, and that of his fon Henry the thirds q 
the rigours of the feodal tenures and the foreft laws were fo 4 
moti kept up, that they occafioned many infurredtions of the , 
barons or principal feudatories: which at lait had this effect,” 
that firt king John, and afterwards his fon, confented to the : 
two famous uae ters of Englifh liberties, magna carta, and carta 
de forefia. Of thefe the latter was well calculated to redrels | 
many grievances, and encr oachments of the crown, «in the exer= 
tion of foreft law ; and the former confirmed many liberties of | 
the church, and redrefled many grievances incident to feodal ter 
nures, of no {mall moment at that time; though now, unlefs 
confidered attentively and with this retrofpeét, they feem but of 
‘trifling concern. But, befides thefe feodal provitions, care was 
alfo taken therein to protect the fubject againft other oppreflions, 
then frequently arifing from unreafonable amercements, from 
illegal diftrefles or other procefs for debts or fervices due to th a 
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} crown, and from the tyrannical abufe of the prerogative of pur- 
i) veyance and pre-emption. Jt fixed the ‘forfeiture of lands for 
]) felony in the fame manner as it ftill remains ; prohibited for the 
| future the grants of-exclufive fifheries ; and the erection of new 
I bridges {o as to opprefs the neighbourhood. Withrefpeé to 

private rights: iteftablifhed the teftamentary power of the fub- 
| ject over part of ‘his perfonal eftate, the reft being diftributed 
. among ‘his wife and children ; it laid down the law of dower, 
}- asit ‘hath continued ever fince; and prohibited the appeals of 
| women, unlefsfor the death of their hufbands. In matters of 
public police and national concern: it injoined an uniformity of 
| 
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weights and meafures; gave new encouragements to commerce, 
by the protection of merchant ftrangers; and forbad the aliena- 
tion of lands in mortmain. With regard to the adminiftration 
_ ofjuftice: befides prohibiting all denials ordelays of it, it fixed 
the court of common pleas at Weftminfter, that the fuitors might 
no longer be harrafled with following the king’s perfon in alf his 
progrefles; and at the fame time brought the trial. of iffues home 
| i to the very doors of the freeholders, by directing affifes to be 
| taken in the proper counties, and eftablifhing annual circuits: it 
| alo corrected fomeabufes then incident to the trials by wager 
of law and of battel ; directed the regular awarding of inquetts 
| for life or member ; prohibited the king’s inferior minifters from 
holding pleas of the crown, or trying any criminal charge, 
| whereby many forfeitures might otherwife have unjuftly accrued 
y to the exchequer; and regulated the time and place of holding 
the inferior tribunals of juftice, the county court, theriff’s tourn, 
| and court-leet. It confirmed and eftablifhed the liberties of the 
city of London, and all other cities, boroughs, towns, and ports, 
B®) ofthe kingdom. And, laftly, (which alone would have merited 
B) the title that it bears, of the great charter) it protected every 
individual of the nation in the free enjoyment of his life, his 


liberty, and his property, unlefs declared to be forfeited by the 
judgment of his peers or the law of the land. 
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However, by means of thefe ftruggles, the pope in the h 
reign of king John gained a ftill greater afcendant here, than he | 
eve had before enjoyed‘; which continued through the long 
reign of his fon Henry the third: in the Benianine of whofe 
time the old Saxon trial by ordeal was alfo totally abolifhed. 
And we may by this time perceive, in Bracton’s treatife, a flill }, 
farther improvement in the method and regularity of the com- | 
mon law, efpecially in the point of pleadings’. Nor mutt it be 
forgotten, that the firft traces which remain, of the feparation 
of the greater barons from the lefs, in the conftitution of parlia- 

ments, are found in the great charter of king John; though 
omitted in that of Henry III: and that, towards the end of the 
latter of thefe reigns, we find the firft record of any writ for fum- 
moning knights, citizens, and burgefles to parliament. And here 
we conclude the fecond period of our Englifh legal hittory. 


a — 


Ill. Tue third commences with the reign of Edward the 
firt; who may juftly be ftiled our Englifh Juftinian. Forim 
his time the law did receive fo fudden a perfection, that fir Mat- q 
thew Hale does not fcruple to aflirm', that more was done in the | 
firft thirteen years of his reign to fettle and eftablifh the diftri- ° 
butive juftice of the kingdom, than in all the ages fince that _ 
time put together. 


j 
; 
I 
| 
I + would be endlefs to enumerate all the particulars of thefe ' 
regulations; but the eae may be reduced under the follow- ' 
ing general heads. 1. He eftablifhed, confirmed, and fettled, ' 
the great charter and hia ter of forefts. 2. He gave a mortal 
wound to the encroachments of the pope and his clergy, by li- ’ 
miting and eftablifhing the bounds of ecclefiaftical jurifdiction: | 
and by obliging the ordinary, to whom all the goods of intef | 
tates at that time belonged, to difcharge the debts of the decea- 
fed. 3. He defined the limits of the feveral temporal courts of | 
the higheft jurifdiction, thofe of the king’s bench, common ? 
ae | 
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| pleas, and exchequer; fo as they might not interfere with each 
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other’s proper bufinefs: to do which, they muft now have re- 
courfe to a fiction, very neceflary and beneficial in the prefent 
enlarged ftate of property. 4. He fettled the boundaries of the 
inferior courts in counties, hundreds, and manors: confining 
| them to caufes of no great amount, according to their primitive 
inftitution; though of confiderably greater, than by the alteration 
of the value of money they are now permitted to determine. 
5. He fecured the property of the fubject, by abolifhing all ar- 
bitrary taxes, and talliages, levied without confent of the na- 
tional council. 6. He guarded the common juilice of the king- 

dom from abutes, by giving up the royal prerogative of fending 
| mandates to interfere in private caufes. 7. He fettled the form, 
folemnities, and effects, of fines levied in the court of common 
pleas; though the thing itfelf was of Saxon original. 8. He 
| firft eftablifhed a repofitory for the public records of the king- 
dom; few of which are antienter than the reign of his father, 
and Hote were by him collected. 9. He improved upon the laws 
of king Alfred, by that great and orderly method of watch and 
ward, $F preferving the public peace and’ preventing robberies, 
eftablithed by the ftatute of Winchefter. 10, He fettled and 
reformed many abufes incident to tenures, and removed fome 
_reftraints on the alienation of landed property, by the ftatute of 
quia emptores. 11. He inftituted a {peedier way for the recovery 
of debts, by granting execution not only upon goods and chat- 
tels, but alfo upon lands, by writ of e/egzt ; hel was of fig- 
nal benefit to a trading people: and, upon the fame commercial 
ideas, he alfo allowed the charging of lands in a ftatute mer- 
chant, to pay debts contracted in trade, contrary to all feodal 
principles. 12. He effectually provided for the recovery of ad- 
-vowfons, as temporal rights; in which, before, the law was 
extremely deficient. 13. He alfo effectually clofed the great 
gulph, in 1 which all the landed property of the kingdom was in 
danger of being fwallowed, by his re-iterated ftatutes of mort- 
main; moft admirably adapted to meet the frauds that had then 
} been devifed, though afterwards contrived to be evaded by the 
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invention of ufes.. 14. He eftablifhed a new limitation of pray — 
perty. by the creation of eftates tail; concerning the good policy” 
of which, modern times have however entertained a very diffe-, | 
rent opinion. .15. He reduced all Wales to the fubjection, not. 
only. of the.crown, but in great meafure of the laws, of Eng-- | 
land;.(which was thoroughly completed in the reign of Henry 
the cighth) and feems to have entertained a defign of doing the 
like by Scotland, fo as.to have formed an entire and complete: 
union of the ifland of Great Britain. e 


I Migur continue this catalogue much farther; ---- but, 
upon the whole, we may obferve, that the very {cheme and mo- 
del of the adminiftration of common jultice between party and 
party, was entirely fettled by this king‘; and has continued | 
nearly the fame, ‘in all fucceeding ages,. to this day ; abating | 
fome few alterations, which the humour or neceflity of fubfe- 
_ quent times hath occafioned. ‘he forms of writs, by which 
"actions are commenced, were perfected in his reign, and efta- 
blifhed as models for pofterity. The pleadings, confequent upon. 
the writs, were thea fhort, nervous, and perfpicuous; not intri-7 
cate, verbofe, and formal. The. legal treatifes, written in hig 
time, as Britton, Fleta, Hengham, and the reft, are forthe 
molt part, law at this day ; or at leatt were fo, till the alteration ~ 
of tenures took place. And, to conclude, it is from this period, 
from the exact abfervation of magna carta, rather than from it’s” 
making or renewal, in the days of his grandiather and father, that. 
the liberty of Englifhmen began again to rearit’s head; though 
the weight of the military tenures hung heavy upon it for mane 
ages < nfter. | 


. 


| 


I cannot give a better proof of the excellence of his con=— 
ftitutions, than that from his time to that of Henry the eighth © 
there happened very few, and thofe not very confiderable, Alcea 
rations in the legal forms of proceedings. As to matter of fabs 


france : the old Gothic powers of electing the principal fabor- 
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dinate magiftrates, the theriffs, and confervators of the peace 
ward III: and juttices of the peace Pelt eftablifhed inftead of 
the latter. In the reign alfo of Edward the third the parliament 
is fuppofed moft probably to have affumed it’s prefent form; by 
| afeparation of the commons from the lords. ‘he ftatute for 
defining and afcertaining treafons was one of the firft productions 
of this new-modelled affenibly ; and the tranflation of the law 
| proceedings from French into Latin’ another. Much alfo was 
| done, under the aufpices of this magnanimous prince, for efta- 
blifhing cur domeftic manufactures ; by prohibiting the exporta- 
tion of Englifh wool, and the importation or wear of foreign 
cloth or furs; and by encouraging clothworkers from other coun- 
tries to fettle here. Nor was the legiflature inattentive to many 
other.branches of commerce, or indeed to commerce in general: 
for, in particular, it enlarged the credit of the merchant, by 
introducing theftatuteftaple; whereby he might themorereadily 
pledge his lands for the fecurity of his mercantile debts, And, as 
perfonal property now grew, by theextenfion of trade, tobe much 
moreconfiderable than formerly, care wastaken, in caicof intefta- 
cies, to appoint adminiftrators particularly nominated by the law; 
to diftribute that perfonal property among the creditors and kind- 
| red of the deceafed, which before had been ufually applied, . by 
the officers of the ordinary, to ufes then denominated pious. The 
ftatutes alfo of praemunire, for effectually deprefling the civil 
] power of the pope, were the work of this and the fubfequent 
reign. And the eftablifhment of a laborious: parochial clergy, 
| Py the endowment of vicarages out of the overgrown pofleflions 

£ the monafteries, added luftre to the clofe of the fourteenth 
beatiity: though the feeds of the general reformation, which 
were thereby firftfownin the kingdom, were almof overwhelmed 
by the fpirit of perfecution, introduced into the laws of the land 
by the influence of the regular clergy. 


From this time to that of Henry the feventh, the civil wars 
and difputed titles to the crown gave no leifure for farther juri- 
| dical 


m 
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dominions of the crown on the continent of France; which 
turned the minds of our ftbfequent princes entirely to domeftic 


tails by the fiction of common recoveries; invented originall ly. by 
the clergy, to evade the ftatutes of mortmain, but Em, 
under Edward the fourth, for the purpofe of unfettering eflates, 


eftablifhment of u/es, another of the clerical inventions. 


Iw the reign of king Henry the feventh, his minifters (not to 
fay the king himfelf) were more induftrious in hunting out pro- 
fecutions upon old and forgotten penal laws, in order to extort 
money from the fubject, than in framing any new beneficial re- 
gulations. For the diftinguifhing character of this reign was 
that of amafling treafure into the king’s coffers, by every means 
that could be devifed: and almoft every alteration in the laws, 
however falutary or otherwife in their future confequences, had 
this and this only for their great and immediate object. To this 


with powers, the moft dangerous and unconftitutional, over the 
perfons and properties of the fubject. Informations were allowed 
to be received, in lieu of indiétments, at the affifes and feffions 
of the peace, in order to multiply fines and pecuniary penalties. 

The ftatute of fines for landed property was craftily and covertly 
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dical improvement: ‘* nam filent leges inter arma.’---And yet. : 
it is to thefe very difputes that we owe the happy lofs of all the |; 


concerns. To thefe likewife we owe the method of barring en-— | 


and making them more Bable to forfeiture: while, on tiie other 
hand, the owners endeavoured to protect them by the univerfal | 


might in confequence be outlawed ; becaufe upon fuch outlawry © 
his goods became the property of the crown. In fhort, there 
is hardly a ftatute in this reign, introductive of a new law or — 
modifying — 


end the court of ftar-chamber was new-modelled, and armed. 


contrived to facilitate the deftruction of entails, and make the 
owners of real eftates more capable to forfeit as wall as to aliene. | 
The benefit of clergy (which fo often intervened to ftop attain- 
ders and fave the inheritance) was now allowed only once to lay — 


offenders, who only could have inheritances to lofe. A writ of © 
capias was permitted in all actions on the cafe, and the defendant — 


i 


. 


» 
a cagprcn 


eh 330 WRoONGS. 423 


modifying the old, but what either directly or obliquely tended 
to the emolument of the exchequer. 


IV. Turs brings us to the fourth period of our legal hiftory, 
viz. the reformation of religion, under Henry the eighth, and 
his children: which opens an intirely new fcene in ecclefiaftical 

matters; the ufurped power of the pope being now for ever 
routed and deftroyed, all his connexions with this ifland cut of, 
the crownreftored to it’s fupremacy over {piritual men and caufes » 
and the patronage of bifhopricks being once more indifputably 
veftedin the king. And had the fpiritual courts been at this 
time re-united to the civil, we fhould have feen the old Saxon 
conftitution with regard to ecclefaffical polity completely reftored. 


Witu regard alfo to our civil polity, the flatute of wills, and 
the ftatute of ufes, (both paffed in the reign of this prince) made a 
great alteration as to property: the former, by allowing the devi/e 
of real eftates by will, which before wasin general forbidden ; 
the latter, by endeavouring to deftroy the intricate nicety of u/es, 
though the narrownefs and pedantry of the courts of common 
law prevented this ftatute from having it’s full beneficial effect. 
And thence the courts of equity affumed a jurifdiction, dictated | 
by common juftice and common fenfe: which, however arbi- 
trarily exercifed or productive of jealoufies in it’s infancy, has at 
length been matured into a moft elegant fyfiem of rational jurif- 
prudence; theprinciples of which(notwithftanding they may differ 


in forms) are now equally adopted by the courts of both law and 


equity. From the ftatute of ufes, and another ftatute of the 
fame antiquity, (which protected eftates for years from being de- 
‘ftroyed by the reverfioner) a remarkable alteration took place in 
the mode of conveyancing: the antient aflurance by feofiment 
and livery upon the land being now very feldom practiced, 
fince the more eafy and more private invention of transferring 


_ property, by fecret conveyances to ufes; and long terms of years 


being now continually created in mortgages and family {fettle- 
ments, 


U 


‘ 
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ménts, which may be moulded to a thoufand ufeful pupa 
by the ingenuity of an able artift. 2 


Tue farther attacks in this reign upon the immunity of ef- 
tates-tail, which reduced them to little more than the condi- } 
tional fees at the common daw, before the pailing of the ftatute } 
de donis ; the eftablifhment of recognizances in the nature of a 
ftatute-ftaple, for facilitating the raifing of money upon landed 
fecurity ; and the introduction of the bankrupt laws, as well for } 
the punifhment ofthefraudulent, as the relief of the unfortunate, | 
trader; all thefe were capital alterations of our legal polity, and } 
highly convenient to that chara¢ter, which the Englifh began | 
now to re-aflume, of a great commercial people. ‘The incorpo- | 
ration of Wales with England, and the more uniform admini- } 
{tration of juftice, by deftroying fome counties palatine, and ) 

| 


abridging the unreafonable privileges of fuch as remained, added — 
dignity and ftrength to the monarchy: and, together with the _ 
numerous improvements before obferved upon, and theredrefs ; 
ofmany grievances and oppreffions which had been introduced by | 
his father, will ever make the adminiftration of Henry VI a ) 
very diftinguifhed aera in the annals ofjuridical hiftory.  ’ 4 
i 
Ir mutt be however remarked, that (particularly in his later” 
years) the royal prerogative was then ftrained to a very tyranni-_ 
cal and oppreflive height; and, what was the worft circumftance_, 
it’s encroachments were eftablifhed by law, under the fandtion of , 
thofe pufillanimous parliaments, one of which to it’s eternal » 
difgrace pafled a flatute, whereby it was enacted that the king’s _ 
proclamations fhould have the force of acts of parliament 5 ; and) 
others concurred in the creation of that amazing heap of wild 
and new-fangled treafons, which were flightly touched upon in / 
a former chapter’. Happily for the nation, this arbitrary reign 
was fucceeded by the minority of an peiihle prince; during the 
fhort funfhine of which, great part of thefe extravagant laws were q 
repealed. And, to do paRice to the thorter reign of queen Mary, | 
many , 
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many falutary and popular laws, in civil matters, were made un- 
der her adminiftration; perhaps the better to reconcile the people 


to the bloody meafures which fhe was induced to purfue, for the 


re-eftablifhment of religious flavery: the well concerted fchemes 
for effecting which, were (through the providence of God) de- 


| feated by the feafonable acceflion of queen Elizabeth. 


Tue religious liberties of the nation being, by that happy 
event, eftablifhed (we truft) on an eternal bafis ; (though obliged 


| intheirinfancy to be guarded, againft papifts and other non- 


conformiits, by laws of too fanguinary a nature) the foreft laws 


having fallen into difufe; and the adminiftration of civil right 


in the courts of juitice being carried on ina regular courfe, ac- 
cording to the wife inftitutions of king Edward the firit, with- 


| out any material innovations; all the principal grievances intro- 


duced by the Norman conqueft feem to have been gradually 
fhaken off, and our Saxon conttitution reftored, with confider- 
able improvements: except only in the continuation of the mi- 
litary tenures, and a few other points, which {till armed the 
crown with a very oppreflive and dangerous prerogative. It is 
alfo to be remarked, that the fpirit of inriching the clergy and 
endowing religious houfes had (through the former abufe of it) 
gone over to fuch a contrary extreme, and the princes of the 


_houfe of Tudor and their favourites had fallen with fuch avidity 
| upon the fpoils of the church, that a decent and honourable 


maintenance was wanting to many of the bifhops and clergy. 
This produced the refraining ftatutes, to prevent the alienations 
of landsand tithes belonging to the church and univerfities. 
The number of indigent perfons being alfo greatly increafed, by 
withdrawing the alms of the monafteries, a plan was formed in 
the reign of queen Elizabeth, more humane and beneficial than 


even feeding and cloathing of millions; by affording them the 


means (with properinduftry) to feed and to cloath themfelves. 
And, the farther any fubfequent plans for maintaining the poor 


| have departed from this inftitution, the more impracticable and 
’ even pernicious their vifionary attempts have proved. 
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However, confidering the reign of queen Blizabeth i in a 
great and political view, we have no reafon to regret many fab- 
fequent alterations in the Englifh conftitution. For, though im 
~general fhe was a wife and excellent princefs, and. fegen her 
people; thoughin her time trade flourifhed, riches increafed, 
the laws were daly adminiftred, the nation was refpected abroad, 
and the people happy at home; yet the increafe of the power | 
of the ftar-chamber, and the ereétion of the high commiffion” 
court in matters ecclefiaftical, were the work of har reign. She. 
alfo kept her parliaments at a very awful diftance: adi in Many 
particulars fhe, at times, would carry the prerogative as high as _ 
her moft arbitrary predeceffors. It is true, fhe very feldom exe, 
erted this prerogative, fo as to opprefs individuals; but itill the 
had it to exert: and therefore the felicity of her reign depended 
more on her want of opportunity and inclination, than want Ose | 
power to play the tyrant. This is a, high encomium on her. | 
merit; but at the fame time it is farcient to fhew, that thefe 

. were not thofe golden days of genuine liberty, that we formerly _ 
were taught to believe; for, furely, the true liberty of the fub- | 
ject ae not fo much in the gracious behaviour, as in the ] 


limited power, of the fovereign. 


ig) 
i 


| 


ae | 
Tue great revolutions that had happened, in manners andi in 
property, had paved the way, by imperceptibié yet fure degrees, : 
for as great a revolution in government: yet, while that revo- 
lution was effecting, the crown became more arbitrary than ever, 
by the progrefs of thofe very means which afterwards reduced 
it’s power. Itis obvious to.every obferver, that, till the clot 
of the Lancaftrian civil wars, the property and the power of the 
nation were chiefly divided between the king, the nobility and 
the clergy. The commons were generally in a ftate of great ig= 
norance; their perfonal wealth, before the extenfion of trade q 
was comparatively fmall; and the nature of their landed property 
was fuch, as kept them in einen dependence upon their feodal 
lord, being ufually fome powerful baron, tome opulent abbey, 


if 
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or fometimes theking himfelf. Though a notion of general li- 


} berty had ftrongly pervaded and animated the wholeconititution, 


yet the particular liberty, the natural equality,’ and perfonal in- 
dependence of individuals, were little regarded or thought of ; 
nay €ven to affert them was treated as the height of {edition and 
rebellion. Our anceftors heard, with deteftation and horror, 


- thofe fentiments rudely delivered, and pufhed to moft abiurd ex- 


tremes, by the violence of a Cade anda Tyler; which have fince 


been applauded, with a zeal almoft rifing to idolatry, when 


foftened and recommended by the eloquence, the moderation, 
and the arguments of a Sidney, a Locke, and a Milton. 


Bur when learning, by the invention of printing and the 
progrefs of religious reformation, began to be univerfaily diffe- 
minated ; when trade and navigation were fuddenly carried to an 
amazing extent, by the ufe of the compafs and the confequent 
difcovery of the Indies ; the minds of men, thus enlightened by 
fcience and enlarged by obfervation and travel, began to enter- 
tain a more juft opinion of the dignity and rights of mankind. 
An inundation of wealth flowed in upon the merchants, and 
middling rank; while the two great eitates of the kingdom, 
which formerly had ballanced the prerogative, the nobility and 
clergy, were greatly impoverifhed 4nd weakened. The popith 


] clergy, detected in their frauds and abufes, expofed to the re- 
1 fentment of the populace, and {tripped of their lands and re- 


venues, ftood trembling for their very exiftence. ‘The nobles, 
enervated by the refinements of luxury, (which knowlege, fo- 
ireign travel, and the progrefs of the politer arts, are too apt to 


| introduce with themfelves) and fired with difdain at being rivalled 


ip magnificence by the opulent citizens, fell into enormous ex- 
penfes: to gratify which they were permitted, by the policy of 


-the times, to diffipate their overgrown eftates, and alienate their 


antient patrimonies. This gradually reduced their power and 
their influence within a very moderate bound: while the king, 
by the fpoil of the monafteries and the great increafe of the cuf- 


toms, grew rich, independent, and haughty : and the commons 
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were not yet fenfible of the ftrength they had acquired, nor 
urged to examine it’s extent by new burthens or oppreflive taxa- 
tions, during. the fudden opulence of the exchequer. Intent 
upon acquiring new,riches, and happy in being freed from the 
infolence and tyranny of the orders more immediately above. | 
them, they never dreamt of oppofing the prerogative, to which 
they had been fo little accultomed; much lefs of taking the 
lead in oppofition, to which by then weight and their property 
they were now entitled. The latter years of Henry the eighth 
were therefore the times of the greateft defpotifm, that have 
been known in this ifland fince the death of William the Nor- | 
man: the prerogative, as it then ftood by common law, (and 
much more when extended by att of parliament) being too large 
to be endured in a land of liberty. 


| 
| 
| 
| 
| 


Qu EEN Elizabeth, and the intermediate princes of the Tudor | 
line, had almoft the fame legal powers, and fometimes exerted 
them as roughly, as their father king Henry the eighth. But _ 


the critical fituation of that princefs with regard to her legiti- _ 
macy, her religion, her enmity with Spain, and her jealoufy of _ 
| 

| 

| 

q 


the queen of Scots, occafioned greater caution in her conduét. 
She probably, or her able advifers, had penetration enough to 
difcern how the power of the kingdom had gradually fhifted it’s 
chanel, and wifdom enough not to provoke the commons to dif- 
cover and feel their ftrength. She therefore drew a veil over the ‘ 
odious part of prerogative ; which was never wantonly thrown — i 
afide, but only to anfwer fome important purpofe: and, though — 
the royal treafury no longer overflowed with the ean of the” 
clergy, which had beenall granted out, and had contributed to : 
enrich the people, fhe afked for fupplies with fuch moderation, — 
and managed them with fo much oeconomy, that the commons. q 
were happy in obliging her. Such, in fhort, were her circum: & 
flances, her neceflities, her wifdom, and he good difpofition, © 
that never did a prince fo long and fo entirely, for the {pace of _ 
half a century together, reign in the affections of the people. | 


} Ch. 33. 
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On the acceflion of king James I, no new degree of royal 
power was added to, or exercifed by, him; but fuch a {ceptre 
was too weighty to be weilded by fuch a hand. The unreafon- 
able and imprudent exertion of what was then deemed to be 


| prerogative, upon trivial and unworthy occafions, and the claim 


of amore abfolute power inherent in the kingly office than had 
ever been carried into practice, foon awakened the fleeping lion. 


The people heard with aftonifhment do¢trines preached from the 


throne and the pulpit, fubverfive of liberty and property, and 
all the natural rights of humanity. They examined into the 
divinity of this claim, and found it weakly and fallacioutly fup- 
ported: and common reafon aflured them, that, if it were of 
human origin, no conftitution could eftablifh it without power 
of revocation, no precédent could fandtify, no length of time 
The leaders felt the pulfe of the nation, and 
found they had ability as well as inclination to refift it: and-ac- 
cordingly refilted and oppofed it, whenever the pufillanimous 
temper of the reigning monarch had courage to put it to the 
trial; and they gained fome little victories in the cafes of con- 
cealments, monopolies, and the difpenfing power. In the mean 
time very little was done for the improvement of private juftice, 
except the abolition of fan¢tuaries, and the extenlion of the 
bankrupt laws, the limitation of fuits and actions, and the re- 
gulating of informations upon penal ftatutes. For | cannot clafs 
the laws againft witchcraft and conjuration under the head of 
improvements ; nor did the difpute between lord Ellefmere and 
fir Edward Coke, concerning the powers of the court of chan- 
cery, tend much to the advancement of juttice. 


INDEED when Charles the firft fucceeded to the crown of 


his father, and attempted to revive fome enormities, which had 


been dormant in the reign of king James, the loans and bene- 
volences extorted from the fubject, the arbitrary imprifonments 
for refufal, the exertion of martial law in time of peace, and 
other domettic grievances, clouded the morning of that mif- 

guided 
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guided prince’s reign ; which though the noon of it began Kt 
little to brighten, at laft went down in blood, and left the whole | 
kingdom in y darknefs. It muft be acknowleged that, by the pe- [/ 
tition of right, enacted to abolifh thefe encroachments, the 
Englith conftitution received great alteration and improvement. 
But there {till remained the latent power of the foreft laws, || 
which the crown moft unfeafonably revived. The legal jurif- 
diction of the ftar-chamber and high-commifiion courts was alfo_ 
extremely great; though their ufurped authority wasftill greater, 
And, if we add to thefe the difufe of parliaments, the ill-timed | 
zeal and defpotic proceedings of the ecclefiaftical governors in | 
matters of mere indifference, together with the arbitrary levies 
of tonnage and poundage, fhip money, and other projects, we | 
may fee grounds moft amply fufficient for fecking redrefs in a 
legal conftitutional way. This redrefs, when fought, was alfo 
conftitutionally given: for all thefe oppreffions were actually 
abolifhed by the king in parliament, before the rebellion broke 
out, by the feveral ftatutes for triennial parliaments, for abolifh- 
ing the ftar-chamber and high commifiion courts, for afcertain- 
ing the extent of forefts and foreft-laws, for renouncing fhip- | | 
| 


money and other exactions, and for giving up the prerogative of © 
knighting the king’s tenants zm capite in confequence of their 
feodal tenures: though it muft be acknowleged that thefe con- 
ceflions were not made with fo good a grace, as to conciliate the _ 
confidence of the people. Unfortunately, either by his own mif- 
management, or by the arts of his enemies, the king had loft the 
reputation of fincerity; which is the greateft unhappinefs that can 
befal a prince. Though he formerly had ftrained his prerogative, ' 
not only beyond what the genius of the prefent times would 
bear, but alfo beyond the example of former ages, he had now | 
confented to reduce it to a lower ebb than was confiftent with — 
monarchical government. A conduct fo oppofite to his temper 
and principles, joined with fome rath aétions and unguarded eX 
prefiions, made the people fufpect that this condefcenfion a 
merely temporary. Flufhed therefore with the fnecefs they had 
gained, fired with refentment for pat oppreflions, and dreading 
the 
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the confequences if the king fhould regain his power, the po- 
pular leaders (who in all ages have called themtelves the people ) 
began to grow infolent and ungovernable: their infolence foon 
rendered them defperate ; and defpair at length forced them to 
join with a fet of military hypocrites and enthufiafts, who over- 
turned the church and monarchy, and proceeded with delibe- 
rate folemnity to the trial and murder of their fovereign. 


I pass by the crude and abortive fchemes for amending the 
Jaws in the times of confufion which followed; the moft pro- 
mifing and fenfible whereof (fuch as the eftablifhment of new 
trials, the abolition of feodal tenures, the act of navigation, and 
fome others) were adopted in the 


V.Firra period, which Iam next to mention, wz. after 
the reftoration of king Charles Il. Immediately upon which, 
the principal remaining grievance, the doctrine and confequences 
of military tenures, were taken away and abolifhed, except in 


the inftance of corruption of inheritable blood, upon attainder 


of treafon and felony. And though the monarch, in whofe per- 
fon the royal government was reftored, and with it our antient 


“conftitution, deferves no commendation from pofterity, yet in 


his reign, (wicked, fanguinary, and turbulent as it was) the con- 
currence of happy circumitances was fuch, that from thence we 


‘may date not only the re-eftablifhment of our church and mo- 


narchy, but alfo the complete reftitution of Englith liberty, for 
the firft time, fince it’s total abolitton at the conqneft. For 
therein not only thefe flavith tenures, the badge of foreign do- 
minion, with all their opprefltve appendages, were removed from 
incumbering the eftates of the fubject; but alfoan additional 


fecurity of his perfon from imprifonment was obtained, by that 


great bulwark of our conflitution, the habeas corpus act. Thefe 
two ftatutes with regard to our property and perfons, form a 
fecond magna carta, as beneficial and effectual as that of Runing- 
Mead. That only pruned the luxuriances of the feodal fyftem ; 
but the ftatute of Charles the fecond extirpated all it’s flaveries : 
except 


Boox IV.f 
except perhaps in copyhold tenure; and there alfo they are now | 
in great meafure enervated by gradual cuftom, and the interpo- | 
fition of our courts of juftice. Magna carta only, in general }| 
terms, declared, that no man fhall be imprifoned contrary to law: 

the habeas corpus‘act points him out effectual means, as well to 
releafe himfelf, though committed even by the king in council, 

as to punifh all thofe who fhall thus unconftitutionally mifufe 
him. 
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‘l'o thefe I may add the abolition of the* prerogatives of 
purveyance and pre-emption ; the ftatute for holding triennial 
parliaments; the teft and corporation acts, which fecure both our | 
civil and religious liberties ; the abolition of the writ de haeretice | 
comburendo ; the ftatute of frauds and perjuries, a great and necef- 
fary fecurity to private property ; the ftatute for diftribution of 
inteftates’ eftates; and that of amendments and jeofai/s,which cut_ 
off thofe fuperfluous niceties which fo long had difgraced our 
courts; together with many other wholfomeacts that were pafled 
in this reign, for the benefit of navigation and the improvement 
of foreign commerce: and the whole, when we likewife con- 
fider the freedom from taxes and armies which the fubject then’ 
| 
| 


ee ee 


enjoyed, will be fuflicient to demonftrate this truth, “ that the 
« conftitution of England had arrived to it’s full vigour, and ~ 
«¢ the true balance between liberty and prerogative was happily 
s¢ eftablifhed by /aw in the reign of king Charles the fecond.”’ 


Ir isfar from my intention to palliate or defend many very 
iniquitous proceedings, contrary to all law, in that reign, through” 
the artifice of wicked politicians, both in and out of employ-— 
ment. What feems inconteftable is this; that by the law™, asit 
then ftood, (notwithitanding fome invidious, nay dangerous, i 


branches of the prerogative have fince been lopped off, and the | 
reft q 


m The point of time, at which I would — cenfing the prefs had expired : though) the 

_ chufe to fix this theoretical perfe€tion of our —- years which immediately followed it were 
public law, is the year 1679; after the ha- times of great pratlical oppreffion. 
beas corpus aét was pafled, and that for li- 
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reft more clearly defined) the people had as large a portion of 
real liberty, asis confiftent with a {tate of fociety; and fuflicient 
power, refiding in their own hands, to affert and preferve that 
liberty, if ee by the royal prerogative. For w hich Ineed but 
appeal to the memorable cataltrophe of the nextrcign. For when 
King Charles’s deluded brother attempted to enflave the nation, 
he found it was beyond his power: the people both could, and 
did refiit him; aad, in confequence of fuch refiftance, obliged 
| him to quit his enterprize and his throne together. Which in- 
troduces us to the laft period of our legal hiftory ; v7z 


\| VI. From the revolution in 1688 to the prefent time.. In 
this period many laws have patfled; as the bill of rights, the to- 
leration-act, the actof fettlement with it’s conditions, the act 
for uniting England with Scotland, and fome others: which 
have aflerted our liberties in more clear and emphatical terms ; 
have regulated the fuccefiion of the crown by parliament, as the 
exigencies of religious and civil freedom required ; have con- 
firmed, and exemplified, the doctrine of refiftance, when the 
| executive magittrate endeavours tofubvert theconftitution ; have 
maintained the fuperiority of the laws above the king, by pro- 
) nouncing his difpenfing power to be illegal; have indulged ten- 
der coniciences with every religious liberty, confiftent with the 
fafety of the itate; have eftablithed triennial, fince turned into 
| feptennial, elections of members to ferve in parliament; have 
excluded certain officers from the -houfe of commons; have re- 
| ftrained the king’s pardon from obftructing parliamentary im- 
peachments; haveimparted to all the lords an equal right of 
trying their fellow peers ; have regulated trials for high treafon; 
have afforded our poiterity a hope that corruption of blood ma 

one day be abolifhed and forgotten; have, (by the defire of his 


prefent majeity) fet bounds to the civil lift, and placed the admi- 
niftration of that revenue in hands that are accountable to par- 
Tiament and have (by the like defire) made the judges com- 
pletely independent of the king, his minifters, and his fucceffors, 
Yer, though thefe provifions have, in appearance and nomi- 
Von lV, Geg nally, 
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nally, reduced the ftrength of the executive power toa much 
lower ebb than in the preceding period ; if on the other hand [ 
we throw into the oppofite fcale (what perhaps the immoderate 
reduction of the antient prerogative may have rendered in fome 
degree neceflary) the vaft acquifition of force, arifing from the 
riot-act, and the annual expedience ofa iftanding army ; and the 
vatt acquifition ‘of perfonal attachment, arifing from the magni- | 
tude of the national debt, and the manner ya ate thofe yearl 
millions that are appropriated to pay the intereft ; we fhall find | 
that the crown has, gradually and imperceptibly, sagt almoft 
as much in influence, as it has apparantly loft in prerogative. 


( 


| 


Tu E chief alterations of moment, (for the time would fail } 
me to defcend to minutiae) in the adminiftration of private juitice 
during this period, are the folemn recognition of the law of na- } 
tions eS refpect to the rights of embaffadors: the cutting off, 
by the ftatute for the amendment of the law, a vait number of 
excrefcences, that in procefs of time had {prung out of the prae- 
tical part of it: the protection of corporate rights by the im: 7 
provements in writs of mandamus, and informations in nature of } 
quo warranto : the regulations of trials by jury, and varie: | 
witnefles for prifoners upon oath: the farther reftraints upon | 
alienation of landsin mortmain: the extenfion of the benefit of 
clergy, by abolifhing the pedantic criterion of reading : thee’ 
Pin tenaeace to this mercy, by the vatt encreafe of capital ' 
punifhment: the new and effectual methods for the Ipeedy reco- | 
very of rents: the improvements which have been made in eject 
ments for the trying of titles: the introduction and eftablifhment 
of paper credit, by indorfments upon bills and notes, which have | 
fhewn the poflibility (fo long doubted) ofafligning a chéfe in aGion: ' 
the tranflation of all legal araccedinee into the Englith languages | | 
the erection of courts me con{cience for recovering {mall debts, 

and (which is much the better plan) the reformaeee of county 
courts; the great fyftem of marine jurifprudence, of which the 
foundations have been laid, by clearly developing the principles 
en which policies of infurance are ees and by happily x 
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plying thofe principles to particular cafes: and, laftly, the li- 
berality of fentiment, which (though late) has now taken pof- 
feflion of our courts of common law, and induced them to adopt 
(where facts can be clearly afcertained) the fame principles of 
redrefs as have prevailed in our courts of equity, from the 
time that lord Nottingham prefided there; and this, not only 
where {pecially empowered by particular flatutes, (as in the cafe 
of bonds, mortgages, and fet-offs) but by extending the remedial 


| mfluence of the equitable writ of tre{pais on the cafe, accord- 


ing to it’s primitive inititution by king Edward the firft, to al- 
moft every initance of injuftice not remedied by any other 
proceis. And thefe, | think, are all the material alterations, 

that have happened with refpect to private juttice, in the courfe 
of the prefent century. 


x 

Tuus therefore, for the amufement and inftruction of the ftu- 
dent, | have endeavoured todelineate fome rude outlinesof a plan 
for the hiftory of our laws and liberties ; from their firit rife, and 
gradual progrefs, amongour Britifh and Saxon ancelttors, tiiltheit 
total eclipfe at the Norman conqueft; from which they have 
pradually emerged, and rifen to the perfection they now enjoy, 
at different periods oftime. We have feenin the courle of our 
enguiries, in this and the former volumes, that the fundamenta 
maxims and rules of the law, which regard the rights of per- 
fons, and the rights of things, the private injuries that may be 
offered to both, and the crimes which affect the public, have 
been and are every day improving, and are now fraught with 
the accumulated wifdom of ages: that the forms of admiai- 


| firing juftice came to perfection under Edward the firft; and 


have not been much varied, nor always for the better, fince: 
that our religious liberties were fully eftablifhed at the reforma- 


/tion: but that the recovery of our civil and political liberties 


was a work of longer time ; they not being thoroughly and com- 
pletely regained, till feet the destin of king Charles, nor 
fully and tiie, acknowleged and defined, till the aera of the 


happy revolution. Of a conititution, fo wifely contrived, fo 
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ftrongly raifed, and fo highly finifhed, it is hard to fpeak with 
that praife, which isjufily and feverely it’s due :---the thorough 
and attentive contemplation of it will furnifh it’s belt panegyric. 
It hath been the endeavour of thefe commentaries, however the 
execution may have fucceeded, to examine it’s folid foundations, 
to mark out it’s extenfive plan, to explain the ufe and diftribu- 
tion of it’s parts, and from the harmonious concurrence of thofe 
feveral parts to demonftrate the elegant proportion of the whole. 
We have taken occafion to admire at every turn the noble monu- 
ments of antient fimplicity, and the more curious refinements of 
modern art. Nor have it’s faults been concealed from view ; for 
faults it has, left we fhould be tempted to think it of more than 
human ftructure : defeéts, chiefly arifing from the decays of time, 
or the rage of unfkilful improvements in later ages. To fuftain, to 
repair, to beautify this noble pile, isa charge entruited principally | 
to the nobility, and fuch gentlemen of the kingdom, as are dele- | 
gated by their country to parliament. The protection of THE 
‘LIBERTY OF BritTAatn isa duty which they owe to them: 
felves, whoenjoy it; to their anceftors, who tranfmitted it down; | 
and to their pofterity, who will claim at their hands this, the beft | 
birthright, and nobleft inheritance of mankind. | 
| 

| 


| 


} 
| 


im. to wit. 


§.1r.Recorp ofan Indictment and Conviction of Mux per, at the Affifes. 


Warwickthire, B E it remembered, that at the general feflion of 

; the lord the king of oer and terminer holden 
at Warwick, in and for the faid county of Warwick, on Friday 
the twelfth day of March in the fecend year of the reign of the 
lord George the third, now king of Great Britain, before fir 


Michael Fofter, knight, one of the juftices of the faid lord the king - 


afligned to hold pleas before the king himfelf, fir Edward Clive, 
knight, one of the juftices of the faid lord the king of his court 
of common bench, and others their fellows, jultices of the faid 
lord the king, afligned by letters. patent of the faidlord the king, 
under his great feal of Great Britain, made to them the afore- 
faid juftices and others, and any two or more of them, whereof 
one of them the faid fir Michael Fofter and fir Edward Clive, 
the faid lord the king would have to be one, to enquire (by the 
‘oath of good and lawful men of the county aforefaid, by whom 
the truth of the matter might be the better known, and by other 
ways, methods, and means, whereby they could or might the 
better know, as well within liberties as without) more fully the 
truth of all treafons, mifprifions of treafons, infurrections, re- 
Hellions, counterfeitings, clippings, wafhings, falfe coinings, and. 
other falfities of the monies of Great Britain, and of other king- 
doms or dominions whatfoever; and of all murders, felonies, 
manflaughters, killings, burglaries, rapes of women, unlawful 


meetings and conventicles, ualawful uttering of words, unlaw- 


ful affemblies, mifprifions, confederacies, falfe allegations, tref- 


' *paffes, riots, réuts, retentions, efcapes, contempts, falfities, ne- 


gligences, copcealments, maintenances, oppreflions, champarties, 
, ay é deceits, 


Seffion of oyer 
and terminer. 


Commiffions£ 


‘ 
an 


ever andterminer 


and of the peace. 


Grand ju ry. 


Indictment. 
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deceits, and all other mifdeeds, offences; and injuries whatfoever, 
and allo the acceflories of the fame, within the county aforefaid, } 
as well within liberties as without, by whomfoever and howfos | 
ever done, had, perpetrated, and committed, and by whorn, to 
whom, when, how, and in what manner ; and of all other artt- 
cles and circumftances in the faid letters patent of tlte faid lord 
the king fpecified, the premifes and every or any of them howfo- 
ever concerning ; and for this time to hear and determine the {aid 
treafons and other the premifes, according to the law and cuftom | 
of the realm of England ; and alfo keepers of the peace, and ju- 
flices of the faid lord the king, affigned to hear and determine 
divers felonies, trefpaffes, and other mifdemefnors committed 
within the county aforefaid : by the oath of fir James Thompfon, | 
baronet, Charles Roper, Henry Dawes, Peter Willon, Samuel © 
Rogers, John Dawfon, James Philips, John Mayo, Richard Sa- ~ 
vage, William Bel, James Morris, Laurence Hall, and Charles 
Carter, efquires, good and lawful men of the county aforefaid, || 
then and there impanelled, fworn, and charged to enquire for -| 
the faid lord the kmg and for the body of the faid county, it is 

prefented, that Peter Hunt, late of the parith of Lighthorne in 

the faid county, gentleman, not having the fear of God before 
his eyes, but being moved and feduced by the infligation of the} 
devil, on the fifth day of March in the faid fecond year of the || 
reign of the faid lord the king, at the parith of Lighthorne afore- 

jaid, with force and arms, m and upon one Samuel Collins, ing 
he peace of God and of the faid Jord the king then and there be- | 
ing, Selonioufly, wilfully, and of his malice aforethought, did 7 | 
make an affault; and that the faid Peter Hunt with a certain) 
drawn {word, made of iron and iteel, of the value of five fhil- q 
lings, which he the faid Peter Hunt in his right hand then and! 
there had and held, him the faid’Samuel Collins in and upon the | 
left fide of the belly of him the faid Samuel Collins then and there i 
felomioufly, wilfully, and of his malice aforethought, did ftrike, 
thruft, Nab, and penetrate; giving unto the faid Samuel Collins, } 
then and there, with the fword drawn as aforefaid, in and upon 
the left fide of the belly of him the faid Samuel Collins, one 
mortal wound of the breadth of one inch, and the depth of nine 
inches; of which faid mortal wound he the faid Samuel Collinsy — 
at the parifh of Lighthorne aforefaid in the faid county of War- 

wick, from the fatd fifth day of March inthe year aforefaid until 
the feventh day of thefame month in the famae year, did languifh, 
and languifhing did live; on which faid' feventh day of March, 
in the year aforefaid, the faid Samuel Cellins, at the parifh of) 
Lighthorne aforefaid in the county aforefaid, of the faid mortal? 
wound did die: and fo the jurors aforefaid, upon their oath ato 
faid, do fay, thatthe faid Peter Hunt him the faid Samauel Collins, ~ 


-in-manner and formaforefaid, felonioufly, wilfully, and of his ma- 7 | 


lee aforethought, did killand murder, againft the peace of a iid 5 
ord 


it 


iil 
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| Jord the now king, his crown, and dignity. Whereupon the fheriff 


of the county aforefaid is commanded, that he omit not for any 
liberty in his bailiwick, but that he take the faid Peter Hunt, if 
he may be found in his bailiwick, and him fafely keep, to anfwer 
to the felony and murder whereof he Randsindiated. Which faid 
indi&ment the faid juftices of the lord the king abovenamed, af- 
terwards, to wit, at the delivery of the goal of the faid lord the 
king, holden at Warwick in and for the county aforefaid, on Fri- 
day the fixth day of Augult, im the faid fecond year of the reign 
of the faid lord the king, before the right honourable William 
lord Mansfield, chief juftice of the faid lord the king afligned to 
hold pleas before the king himfelf, fir Sidney Stafford Smythe, 
knight, one of the barons of the exchequer of the faid lord the 
king, and others their fellows, julttces of the fuid lord the king, 
affiened to deliver his faid goal of the cownty aforefaid of the pri- 
foners therein being, by their proper hands do deliver here in 
court of record in form of lawtobe determined. Aud afterwards, 
to wit, at the fame delivery of the goal of the faid lord the king 
of his county aforefaid, on the faid Friday the fixth day of Au- 
guft, ia the faid fecond year of the reign of the faid lord the king, 
before the faid jultices of the lord the king laft abovenamed and 
others their fellows aforefaid, here cometh the faid Peter Hunt, 
under the cuftody of William Browne, efquire, fheriif of the coun- 
ty aforefaid, (in whofe cuftody in the goal of the county afore- 
faid, for the caufe aforefaid, he had been before committed) be- 
ing brought to the bar here in his proper perfon by the faid fhertif, 
to whom Keis here alfo committed: Jud forthwith being demanded 
concerning the premifes in the faid indidment above fpecified and 
charged upon him, how he will acquit himfelf thereof; he faith, 
that he is not guilty thereof; and thereof for good and evil he 

uts himfelf upon the country: . dud John Blencowe, efquire, 


| clerk of the affifes for the county aforefaid, who profecutes for 


the faid lord the king in this behalf, doth the like: Wherefore let 
a jury thereupon here immediately come before the faid juftices of 
the lord the king laf abovementioned, and others their fellows 
aforefaid, of free and lawful men of the neighbourhood of the 
faid parith of Lighthorne ih the county of Warwick aforefaid, by 
‘whom the truth of the matter may be the better known, and wha 
are not of kin to the faid Peter Hunt, to recognize upon their 
oath, whether the faid Peter Hunt be guilty of the felony and 
‘murder in the indi@mentaforefaid above fpecified, or not guilty : 
becaufe as well the faid John Blencowe, who profecutes for the 
faid lord the king in this behalf, as the faid Peter Hunt, have put 
‘themfelves upon the faid jury. And the jurors of the faid jury 
by the faid theriff for this purpofe impanelled and returned, to 
wit, David Wiliams, John Smith, Thomas Horne, Charles 
Nokes, Richard May, Walter Duke, Matthew Lyon, James 
White, William Bates, Oliver Green, Bartholomew Nafh, and 

: Henry 
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jurors. And upon this it is forthwith demanded of the faid Peter > : 


judgment of 
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Verdidt ; —not 
guiltyofmurder; 
guilty of man- 
Slaughter. 


prayed. 


Judgment to be 
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and de- 
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Henry Long, being called, come; who being elected, tried, andl 

{fworn, to fcuk the truth of and concerning the premifes, upon 
their oath fay, that the faid Peter Hunt is guilty of the felony 
and murder aforefaid, on him above charged in the form afore- | 
faid, as by theindictment aforefaid is above enor againft him ; | 
and that the faid Peter Hunt at the time of committing the faid | | 
felony and murder, or at any time fince to this time, had not. 

nor hath any goods and chattels, lands or tenements, in the By || 
county of Warwick, or elfewhere, to the knowlege of the fara | 


| 


Hunt, if he hath or knoweth any thing to fay, wherefore the 
faid juftices here ought not upon the premifes and verdi@ aforede | 
faid to proceed to judgment and execution againtt him: sho ‘ 
nothing farther faith, unlefs as he before had {faid. Wheretpon, 
all and fingylat the premifes being feen, and by the {aid jufices iN 
here fully underftood, i is confidered by the court here, that the | 
faid Peter Hunt be taken to the gaol of the faid lord the king of 
the faid county of Warwick from whence he came, and from 
thence to the place of execution on Monday now next enfuing, — 
being the ninth day of this inftant Auguft, and there be hanged © 
by che neck until he be dead ; and that afterwards his body. be i 
diffected and anatomized, ° ; 


. Convittion of Manflaughter. 


upon their oath fay, that the faid Peter Hunt is not 
guilty of the murder aforefaid, above charged upon him; but () 
that the faid Peter Hunt is guilty of the felonious flaying of the © 
aforefaid Saniuel Collins; and that he had not nor hath any 7 
goods or chattels, lands or tenements, at the time of the felony © | 
and manflaughter aforefaid, or ever afterwards to this time, ta) 
the knowlege of the faid jurors. And immediately it is demand- i 
ed of the faid Peter Hunt, if he hath or knoweth any thing to | 
fay, wherefore the faid juftices here ought not upon the premifes | 
and verdid aforefaid to proceed to judgment and execution a- 
gain{t him : who faith that he isa clerk, and prayeth the benefit | 
of clergy to ‘be allowed him in this behalf. Whereupon, all and | 
fingular the premifes being feen, and by the faid juftices here ful- | 
ly andecNeed, it is confidered by the court here, that the faid Pe- 9 
ter Hunt be burned in his left hand, and delivered. Andi ime : 
mediately he is burned in his left hand, and is delivered, accord- | j 
ing to the form of the ftatute. , 


ks tgs 
§. 3. Entry fa Trial inftanter im the Court of King’s Bench, upon a 
collateral Ifue; and Rule of Court for Execution thereon. 


Michaelmas term, ig the fixth year of the reign of king George 


the third. 
‘Kent: The King The prifoner at the bar beiag brought 
i againft into this court in euftody of the fheriff 


Thomas Rogers. . of the county of Suffex, by virtue of 
this majefty’s writ of habeas corpus, it is ordered that the faid writ 
and the return thereto be filed. 4nd it appearing by a certaim Recordofattains 
-yecord of attainder, which hath been removed into this court by der read 5 
his majefty’s writ of certiorari, that the prifoner at the bar ftands 
attainted, by the name of Thomas Rogers, of felony for a rob- 
bery on the highway, and the faid prifoner at the bar having 
heard t®e record of the faid attainder now read to him, is now 
“afked by the court here, what he hath to fay for himfelf, why fe a 
the court here fhould nog proceed to award execution againft him _ in bar of execu- 
upen the faid attainder. fe for plea faith, that he is not the Rien ee Ae 
fame Thomas Rogers in the faid record of attainder named, and fame perfons 
againft whom judgment was pronounced : and this heis ready to 
verify and prove, dc. To which faid plea tke honourable Charles Replication. 
Yorke, efquire, attorney general of our prefent fovereign lord the 


Habeas corpuse 


for felony att 
robbery. 
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king, who for our faid lord the king in this behalf profecuteth, 
being now prefent here in court, and having heard what the faid 
prifoner at the bar hath now alleged, for our faid lord the king 
. by way of reply faith, that the faid prifoner now here at the bar 
is the fame Thomas Rogers in the faid record of attainder nam-. 
] ed, and againf whom judgment was pronounced as aforefaid ; Tae joinedt 
3 and this he prayeth may be enquired into by the country; and 
} the faid prifoner at the bar doth the like: Therefore leta jury in Venire awarded 
BD) this bealf immediately come here into court, by whom the -inflanters . 
| truth of the matter will be the better known, and who have no 
)  effinity to the faid prifoner, to try upon their oath, whether the 
- faid prifoner at the bar be the fame Thomas Rogers in the faid 
record of attainder named, and againft whom judgment was fo 
} pronounced as aforefaid, or not : becaufe:as well the faid Charles 
| Yorke, efquire, attorney general of our faid lord the king, co Soil Me 
who for our faid lord the king in this bghalf profecutes, as the 
faid prifoner at the bar, have put themfelves in this behalf upon 
the faid jury. 4nd immediately thereupon the faid jury come 
. here into court; and being eletted, tried, and fworn to fpeak 
the truth touching and concerning the premifes aforefaid, and 
having heard the faid record read to them, do fay upon 
es their oath, tkat the faid prifoner at the bar is the fame Thomas 
|. Rogers in the faid record of attainder nataed, and againft whom , 
a e Vou. IV. Hhbhh judgment 
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judgment was fo proneunced as aforefaid, in manner and form 
as the faid attorney general hath by his faid replication to the |, 
faid plea of the faid prifoner now here at the bar alleged. 4nd 
hereupon the faid attorney general on behalf of our faid lord the 
king now prayeth, that the court here would proceed to award a 
execution againft him the faid Thomas Rogers upon the faid ats - 
tainder. Whereupon, all and fingular the premifes being now feen | 
and fully underftood by the court here, it is ordered by the consi 
here, that execution be done upon the faid prifoner at the bar | 
for the faid felony in purfuance of the faid judgment, according — I 
to due form of law: And it is lafily ordered, that he the faid 
‘Thomas Rogers, the prifoner at the bar, be now committed ta/ 
the cuftody of the fheriff of the county of Kent (now alfo prefent — 
here in court) for the purpofe atorefaid ; and that the faid fhe i 
riff of Kent do execution upon the faid deen the prifoner at. 
the bar for the faid felony, in purfuance of the faid judgment, — 
according to due form of law. 


On the motion of Mr. Attorney General, 
By the Court, By 
hab in London and Venee > 


and 


Middlefex- 


theriff of the county of Middletex: and to the! j 
keeper of his majefty’ s gaol of Newgate, * 


London i the fheriffs of the city of London; and to them 4 


Whereas at the feflion of gaol delivery of Newgate, for the city” i 
ef London and county of Middlefex, holden at Juftice Hall in 
the Old Baily, on the nineteenth. day of Oftober laft, Patrick | 
Mahony, Roger Jones, Charles King, and Mary Smith, receiv- 
ed fentence of death for the refpective offences in their feveral in- 
dictments mentioned ; Now it is hereby ordered, that execution of 
the faid fentence be mate and done upon them the faid Patrick 
Mahony and Roger Jones, on Wednefday the ninth day of this 
inftant month of November at the ufual place of execution. And 
it is his majefty’s command, that execution of the faid fentence 
upon them the faid Charles King and Mary Smith be refpited, 


until his majefty’s pleafure touching them be farther known, 


Given under my hand and feal this fourth day . 
of November, one thoufand feven hundred 
and fixty eight. 


James Eyre, Recorder, L. S. 
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§. 5. Writ of Execution upon a judgment of Murder, before the King 
ia Parliament. 


GEORGE the fecond by the grace of God of Great Britain, 
France, and Ireland, king, defender of the faith, and fo forth 3 
to the fheriffs of London and fheriff of Middlefex, greeting. 
Whereas Lawrence earl Ferrers, vifcount Tamworth, hath beer 
indiéted of felony and murder by him done and committed, which 
faid indi@ment hath been certified before us in our prefent parli- 
ament; and the faid Lawrence earl Ferrers, vifcount Tamworth, 
hath been therenponarraigned, and upon fuch arraignment hath 
pleaded not guilty ; and the faid Lawrence earl Ferrers, vifcount 
Tamworth, hath before us in our faid parliament been tried, and 
in due form of law convitted thereof; and whereas judgment 
hath been given in our faid parliament, that the faid Lawrence 
earl Ferrers, vifcount Tamworth, fhall be hanged by the neck 
till he is dead, and that his body be diffeGted and anatomized, 
the execution of which judgment yet remaineth to be done : We 
require, and by thefe prefents ftrily command you, that upon 
Monday the fifth day of May inftant, between the hours of nine 
in the morning and one in the afternoon of the fame day, him 
the faid Lawrence earl Ferrers, vifcount Tamworth, with- 
out the gate of our tower of London (to you then and there to 
be delivered, as by another writ to the lieutenant of our tower of 


‘London or.to his deputy directed, we have commanded) into 


your cuftody you then and there receive : and him, in your cufto- 
dy fo being, you forthwith convey to the accuftomed place of ex- 
ecution at Tyburn: and that you do caufe execution to be done 
upon the faid Lawrence earl Ferrers, vifcount Tamworth, in 
your cuftody fo being, in all things according to the faid judg- 
ment. And this you are by no means to omit, at your peril. 
Witnefs ourfelf at Weftminfter the fecond day of May, in the thir- 


ty third year of our reign. 
Yorke and Yorke. 


THE END. 
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Expectancy, eftates in. IT. 163. 
grey of profecution. TVs. 


- - - witnefles. IIT. 369.1V. 355. 
eoriaion of wool, Ge. 1V. 154. 421. 


Exprefs condition, II. 15,4. 
-, + + contract, UW, 443.0. 153. 
- -#- malice, IV. 199. 

- - warranty. II. 301. 
Extendi facia li. 420. 
Extent, writ of, HI. 420. 
Extinguifhment of eftates, II..325. 
Extortione IV. 14. 
Extraparochial places. I, 113, 
- so = sees" tithes IT; 284. 
Extravagants. I, 82. 
Eye, putting out. IV. 206, 207, 
Eyre, chief juftice in. Ill. 92. 
- -, juices in, TIT. ¢7.1V. 415, 4126, 
- - - - - -,killing them, fos 84. 


tt 
she de at -aep ll, nas. 
SR Ca Ey ae ee 
Patio, king de. 1. 204. 370. 1V. 97. 
Factor. 1, 42 In, 


Fadtorfhip, cognizable inequity. I1I.437. 


Pair. I. 274. If. 218. 

Falfe imprifonment. IIT. 124. IV. 218. 
a os elie; action ofall. 138, 

- - -judgment, writ of. IIL. 34. 405. 

- \- news. 1V.. t29, 


/7 ‘> retarn, action for, IIT, 111, 163, 


- (= verdtéct, Ill, 402. 1V. 140. 
weights and mieafures. IV, 1547. 
Fabf, erimen. \V. 88,434,156. 245. 
Palfifying attainder, IV> 383: 
- - + coin. 1V.84.88: go. 98. 
-. - - judgment. IV. 387, 
ame, good or ill, 1V, 253. 
ar My li, 318. 


Favour, challenge to. Ill. 363. 
Fealty. 1. 369, 
- - -, oath of. IT. 45. 53. 86. 


Fear, putting in, LV. 242. 


Feeudl useien- dob. 

- -after a fee. II. 334: 

- -, ecclefiaftica]. Hl. 90. 

x - farm rent, IT. 43. 

- -fimple. 1D. 104. i. vi. 

- - tail, I 112. vi, 

Fees to counfel: UI, 28. 

Feigned iffue. Ill. 452. 

Felo de fe. 11. 499.1V. 189. 

Felon. IL, 499. 

Felonious homicide. IV, 188. 

Felony. II. 284.1V. 94. 

- - -, appeal of.!V, 310. 

- - -, compounding of iV. 1332 

- - -,mifprifion of IV. 12, oi 
- .-, punifhment of. 1V. 98.216. 2224 il 

Eecie: covert. I. 442. II. 292. 497. 

Feodal adtions. II. 117, 

- - - tenures, H, 44. 425, 431. 

- - - among the Saxons. IV.” 


- -, when received in Eng. §)-| 
i, Lgase ly, 406.411. 
Feoffment. IL, 310. 1% 
Feorm. II. 318, 
Ferae naturae, animals. II. 390. 
Fetters IV. 294533 
Feud.i. a5 
Feudatory. If. 53. 
Feudum antiquum 11, 212.221. 
- - -apertum. UU. 245. 
- - honorarium. I. 56.215. 
- -zmproprium, II. 58. 
= ~- individuum, Ik. 215. 
- - maternum. 11. 212. 243. 
- = novi. IL, 212 221. oq 
- - - -, held at antiquum. 1.412, )- 
DOAe is 
- - -paternum, IL. 243. 
- - - proprium. 1.58. 
Fidignin law. Ifl.43. 107. 
Fidtitious plaintiff. 1V. ‘134. 
Fidei-comumi fume II, 32%. 
Fidejuffors. ITT. 108. 291. 
Fief. Tl.45. 
- - @ baubert. Il, 62. 
Fieri facias writof. IL. 419, xxvife 
- - fect. ill. xxvii, 
Fiefteenths. I. 308, 
Filial portion, “I. 519. 
Final decree, IT. 452... 


Final judgment. UT. 398. 

Finding of indiétments. IV. 301. 

|. - - - things perfonal. If. 9. 

Pine for alienation. II. 71- 89. 

. - - endowment. I. 125.° 

=. - mifdemefnors 1V. 370, 371. 
- in copyhold. Il. 98. 


VV. 419. 422. 
Be ee = exechted ti .353. 
(2 - - fur done, grant, et render. II. 353. 


' Il. 352. XLV. 
Ws. = conceit: II. 353. 


Hil. 259. 1V. 372. 
Finger, difabilng. 1V. 206. 
Fire, negligence of, I. 431. 1V. 222. 
| Fire-bote. 11. 35. 
| Fire-ordeal. IV. 336. 
Fire-works. 1V. 168. 
Firft-fruits. 1, 284. II. 67. 1V, 106. 
Fith, royal. I. 290. 


IV. 235. 
Fifhery, commen of. IT. 34. 
ie. -, free. Id, 39.417. 1V.417- 
- - -; feveral. II. 39. 
| Fifhpond, deftroying. 1V. 244. 
| Fitzherbert. I. 72, lil. 183. 
Fleets. I. 262.1V. 412. 
| Fleta. I, 72: 1V. 320. 
| Flight. 1V. 380. 
Flotfam. 1. 292. Ul. 106. 
I Foenus nauticum. Il. 459. 
| Folk land. II. 91, 92. 
Bi) Foot of a fine. Il. 351. xv. 


181. 


208. 


TV. 147. 
Foreclofure. Il.159. 
}) Foreign bill of exchange. IT. 467. 


- - = dominions. I. 109. ; 
- + - prince, penfion from. 1V. 122. 
-- - = fervice, 1V. 100. ; 

® Foreft. 1, 289. If. 14: 38.414. 

- - - courts. If. 71 


443+ 414. 416. 425.430. * 
Forefia, carta de. IV. 416.4186 


FoF lands. If. 118. 348; Hf. 156. 


-  - cognizance de droit, come ceo, Oc. 
ie eae aig. Li, 353. 


| Fines and forfeitures, when grantable. 


. - -, ftealing, in difguife. 1V.144. 235. 
-'| = 2, or attempting to fteal. 


| Force, injuries withand without.If.118. 
- = -, when repellable by death. IV. 


Forcible abdu@tion and marriage. lV. 


/. - --entry-and detainer. II. 179. 


- - - coin, forgingit.1V,89.:99. 120. 


- - = laws II. 416. IL. 73.1V. 408. 


Foreftaller, diffeifin by, IL, 170. 
Foreftalling. IV. 158. 
Foretooth, ftriking out. IV. 206. 
Forfeiture. I. 299. Il. 153. 267- 
Se li HOr Comes. + 370. 3746 
416; AL]. : 
- - - of copyholds. If. 284. 
- . - - - goods and chattels, IH, 
420. 1V. 379. 
wean ss lands; Ihe 26701 VAG 4. 
Forgery: IV. 245. 
Forgivenefs by the profecutor. LV i 2aine 
Forma pauperis. Wl. 400. 
Formedon, writ of. HI. 191. 
Forms of kaw, unalterable. I. 142. 
Fornication. 1V. 64. 
Forts and caftles. I. 263. 
Fortune-tellers. [V. 61. 
Forty days court. HI. 71, 
Founder of a corporation. I. 480. 
Foundling hofpitals, I. 131. 
Franchife. IL. 37. 


as '. vay Seallowancerora lily 263. 
... - =, difturbance of, IIT. 236. 
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Frankalmoign. Il. 101.) 

Franked letters. I. 322. 
Frankmarriage. Il. 115. 

Frankpledge. I. 114. IV. 249. 
Eee SS view Oke VeKernOn 
Frank-tenement. H. 104. | 

= tentre. IL. 61. 

Frater confanguineus. II. 232. 

- - - uferinus. WL. 232. 

Fraud, civil, where cognizable. NI. 431. 


437. 439. 
- - -, criminal. 1V. 158. 


Frauds and perjuries, ftatute of. Ill. 


1547. 1V. 432. 
Fraudulent devifes. If. 378. 
Fraunk-ferme. UL. 80. 
Free-bench. I], 122. 
. - - fifhery. If2 39.417; 
- - - fervices. IT. 60. 
. - - focage, Il. 79. 
. - - warren. Il. 38. 417. LV. 408. 
Freehold. I. 104- 
~ os wen leafesy Th i 208i3 tS<%. 4 
Frefh fuit. I. 297. 
Fruit, flealing of LV. 233- 
Fullage, I. 463. 
Famage- I. 323. 
Fuads, public. I,-328. 
Funeral expenfes. Il. 508. 
Furandi animus. 1V. 230. 232+ 
Futuro, freehold im U,144.165- 
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Gage, IIT. 280. iv. 

- - -, eftates in. II. 157. * 
Game. I. 14. 395. 403. 410. IV. 4c8. 
- - -, deftroying of. 1V. 174. ° 


ND eae 


Great feal sche king. I. 346. III. Ae. 
4, counterfeituyg 


Tt: lV. 83. 


+ - - tithes. I. 388. 
Gregorian code, I. Sr. 
Grofs, advow{on in, IT. 22. 


a *-, common in. [. 34. 
- - »-, villein in. TI, Oa, 


- - - laws.1V. 174. 409. Guardian ad litem. MN. 42%. 
-~ ++» felling of. 1V. 175. - - -- and ward. I. 460. 
i Gaming. 1V.i71. - - - > - at common law. IJ. 161. 
fe |> Gaminghoufes. 1V. 167. 171. - - + - by cuftom., I. 262. 
Gaol-delivery. 1V. 267. iii. Wess = |< Mae resaiema re aah 
wae ers 1.346. 1V. 297. - «+ - + flatute..T, 462. Pa 
ha | - -, compelling prifoners to be ap- = - -- - for nurture. I) 461. Tt 
- sprovers, Oc. 1V. 129. - 7 /+ + in chivalry. 1. 462, 11, 67. 9 


- - focage. Il. 88. 

- - teftamentary. I. 462. 

CGhierniae: ifland of. I. 106. 

Gunpowder, hindering it’s importation. 
IV. 116. 

Gypfies. IV. 165. 


ii Gardens, robbing of. 1V. 233. ae eae 
- Garter, knight of. I. 404. - 
| Gavelkind.I. 74. II, 84. 1V. gor. 406. 
General demurrer. III. 315. , 
- fund. I. 328. 
iffue. Ill. 305. 1V. 332. 
- > te legacy. IL. 512. i 
- -  - occupancy. IL. 258, oe ti 
- feflions. 1V. 269. sion Sl fl 
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- ftatute, I. 85. 


- tail. Il. 113. vi. Habeas corpora juratorum. Il. 354. 
- verdict. Ill. 378. 1V. BA ee Ie. 


= corpus, Lia gee 


: 43° - - teftifcandum. Ill. 1304 
~ Good behaviour, fecurity for. 1V, 248, - - > cum caufa, WN. 74. 
a 253% Hobegien of a deed. II. 298. i, ii. v. 
- = - confideration. II. 297. Habere facias poffefionem. WX. 412. 
Government, contempts againft, TY..1,23: - - = - feifinam, Il. 412. 
- -, it’s original. I. 48. Habitatioa, offences againtt. lV. 220, 
Grand aflife. UI. 341. 351. v.1V. gis. - - + -, property in, II. 4: 
- Caufiumier of Normandy.I.106. Hackney coaches and chairs, I. 324, 
= - > juror, difclofing evidence. LY.  Haereditas jaceus, U1. 259. 4 
126, Haeretice comburendo, writ de 1V. 46: | 
- jury. IV. 299. il. . 
-in attaint. UT. 351. 403. 
- palatciny, 1V229. 
Wp seaerjcanty sl h, 79). 
Grants TE9; 
- - - of chattels perfonal, TI. agar. 


- -  - warrant. IV. 288. 7 Pe le = atte l st 26s aroma 1 
Gentlemen. I, 405. 431. i 
Gilt of chattels perfonal, II. 441. - - - = = ad deliberandum., il. 1 30. i 
Peg =e 8 i - veal, TL. ao. -.- - - + - faciendum et hic i 
- - «lands andtenements. II. 316, Ill. 130 l 
Gilda mercatoria. 1. 473. - - 7 - = = + profequendum Ul. 1 30. 
~ Glanvil. 1. 72.1V. grag. - - = + - -refpondendum. U1. 129. | 
Gleaning. III. 212. cucs = |, -Yatisfaciendum Ml. 130. | 
God and religion, offences AGAMA SL VAG, om ee eee ubjiciendum. WI. 131. q 
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A i Half blood. I. 194. If. 224, 
Hame-fecken. IV. 223. 
Hamlet. I. 115. 

Hanaper office. IIT. 4g. 
Hand, difabling. IV. 206. 


- - real. II. 440. - - -, holding up. IV. 318. 


~ =~ 


- - - ~ lands andtenements, M317. - (= -mloisiet. LV. Nad: 154.243. 370. P| 
=e + + the king. If. 340. oe + +, fale. II. 448. ¢ 
Great council. 1. 147. - + +, Writing, fimilitude of. “IVs acim | 


Hanging. 


Ss 


i Hanging. IV. 370. 


Hanover. I. 109. 

Havens. J. 264. 

Hawks, ftealing of. 1V. 235. 

Hay-bote. II. 35. 

Head of the church. I. 278. 1V. 423. 
Headborough. I. 114, 

Health. I. 124. 

2 + -, injuries to. WI. 122: 

/. - -, offences againft public. IV, 16r. 
Hearing in equity. Hl. 451. 

Hearfay evidence. Ill. 368. 
Hearth-money. I. 324. 

Hedge-bote. II. 35. 

| Hedge ftealing. 1V. 233. 

Heir, I]. 201. 

- - apparent and prefumptive. II. 208. 
Heirefs, ftealing of. 1V, 208. 

| Heir-looms. II. 427. 

Helping to ftolen goods for reward. IV. 
W132. 

Be itn: HY. 408. 1V. 420. 

Henry 1, his laws. IV. 412. 
Heptarchy, Saxon. IV. 403. 

| Heraldry. HI. 105. 

Heralds. HII, 105. 

| °-.- - books. II. 105. 

| Hereditaments. II. 17. 

| Hereditary right. Is19t. 

Herefy.1V. 44. 

Heretable jurifdictions. I. 77. 

| Heretochs. I. 397. 408. 1V. 406. 

| Heriots. 11.97. 422. 

| Piece, derine of. IL. rs 
Hermogenian code. I, 81. 

High commifiion court, Ill. 67. IV. 42. 


426. 430. 
- - conftable. I. 355. 


265. 
Ul. 68. 1V. 264. 

- mifdemefnors, lV. 121. 

- fteward of Great Britain, 
-court. IV. 258. 


q 


~ =- = 
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“274. 
- - treafon.1V. 75. 
mn ee -, trials in. IV, 345. 433- 
Highways. I. 357. If. 35. 
- -, annoyances in. 1V, 167. 


Hiring. 1. 454. 
| Hiftory of the law. 1Vé 4oo. 


[hb eee os coftingland 195 521V. 
-, his court. 
his 
- + «© Sin parlia- 


- Oxford, his court. 1V. 


- -, tobbery in or near. IV. 243. 


Hogs, keeping them in towns. 1Vs 167. 
| binges 2 Mmm 


Holding over. II. 151. Ill. 210, 211, 

Homage. IT. 53. 

- =~ aunceltreliili3oo. 

by bifhops. I. 379.1V. 414. 

liege. I. 367. 

of a court baron. II..91. 

- fimple. 1,369. 

Homicide. 1V. 177. 

Homine replegiando, writ de. Ill. 129. 

Honorary feuds, Il. 56. 215. 

Honoris refpeGum, challenge propier. III. 
261. 1V. 346. 

Honour, court of. Ill. 104. 

~ - = - ofa peer. I. 402. 

- - -, ordignity. I. 271. 

- - feignory. I]. 91. 

Hop-binds, deftroying. 1V. 245- 

Horfe-races. 1V. 173- 

Horfes, fale of. Il. 450. 

Hofpitals. 1. 471. 474. 

- -, their vifitors. I. 482. 

Hotchpot. Il. 190. 517. 

Houfe, immunities. of. IV. 223. 

- «-,larciny from. IV. 240. 

Houfe-bote. lf. 35. 

Houfe-tax. I. 323. 

Hue and cry. LV. 290. 

Wundred. I. 115. 1V. 404. 

Baas \o y adion againft, for robbery,@e. 

Ill. 160. 1V. 244. 290. 

Hundred-court. Ill. 34. IV. 404. 

Hundredors, challenge for defect of. IIL. 
359. 1V. 346. 

Hunger. 1V. 31. 

Hunting. Ill. 213. 

- byinferiortradefmen. III. 219. 
4ol. 

- - ---night orin difguife1V.144. 

Hurdle.1V. 92. 370. 

Hufband and wife. I. 433.1V. 28. 

- - =, injuries to. TH. 139, 

Huftings, court of, in London. IIL. 80. 

Hydage. I. 310. 

Hypotheca. Wl. 159. 
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Jactitation of marriage, IIT. 93. 
Identity of perfon..1V. 389. 
Idiot. I. 302. Il. 291. IV. 24. 
- -, cognizance of, HI. 427. 
- -, infpection of. Il. 332. 

- +, marriage of. 1. 438. 
Idiota inquirendo writ de, 1, 103. 
Idlenefs. 1V, 169. : 


Feafitils: 


_ feofails, UL. 406. LV. 3 369. 432. 

" Jerfey, ifland of. I. 106. 

Fetfam. 1. 292. I. 106. 

Jews. 1. 345. 1V. 365. 

- -, children of, I. 449 

Ignominious punifhments. 1V. 340. 

Senoramus. \WV. 301. 

Ignorance. IV, 2 

lilegal conditions, HI. 156. 

Imagining the king’s tenth IV. 76, 

Iinbe eazling king’s armour or ftores, 1V. 
101. 

- public money. IV. 121. 

- records. 1V. 128. 

Immediate defcent. II. 22 

- ftates of the enipize. II, 60. 

Imparlance, II. xix. Uf. 298. xxii, 

Impeachment in parliament. 1V. 256 

- - of wafte. II. 283. v, 

Imperial chamber, Il]. 39) 

- - - conftitutions. I. 80. 

- crown and dignity. I. 242 

Impediments of marriage. I. ee 

Implication. IT, 381. 

Implied condition. II, 152. 

- contract. IT, 443: UI. 158, 

~ malice, 1V. 2 

- warranty. ll. ses 


= is. 


Importing agnus dei, crofles, Gc.lV.1156 


- -\- - counterfeit money. IV 84.89. 
Texpoiib] ble condition, II. 156. 

- Impoftures, religious, 1V. i 
Impotency. I. 434. 

Jmpotentiae, property ratione. IL. 2 394. 
Imprefling feamen. I. BS 
Imprifonment. agin 

- beyond! 
-jey | falfée, TIT, 
Improper feuds. If.-53 
Impropriations. I. 386. 
Incapacities. 1V. 370 
Inceyndiaries. 1V. 230. 
Inceft. 1V. 64. 


Inchantment. lV. 6o. 


127. 1V, 


2366). 


Incidental prerogatives. I. 240. 
Inclofures, deftroying. IV. 245. 
Incomplete judgments. Ill. 397. 
Incorporation, power of. 1. 472. 474 
Incorporeal hereditaments. II, 20. 


Incorrigible roguery. 1V, 170. 
Incumbent. I. 392. 


Incumbrances,, covenant againit. I, x. 


Indebitatus afumpfit. UN. 154. 
Indefeafible right to the throne. I, 195. 
Indentures. I]. 295. 

- ofa fine. IT. 351, xve 

a dicavit, Writ Of. Ul, Qle 
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36. 1V.370.429. 
Gali) eee. 


Xx, 


Indictable, what. IV. wae 


Indictment, 1V. 299. | 
-, ‘copy of. UL. 126.1V. 345. | 
Individuals, offences againft. 1V, 146. 


Indorfement of bills and notes, If. 463. 
IV. 434. 

Induétien to a benefice. I, 2 391. 11. 3129 
IV, 106. 


Indufiriam, property per. TI, 3 391. 
Infamous witnels. IIL. 270% 
Infant. I. 463. I. 292. 497. 1V. 
ae -, carnal knowledge of. 1V. 212. 
-. ‘= -, cognizance of. 1]. 424: 
2-5, evidence by. TV. 244: 
- - -, infpecion of. IM. 332. 
- - -, m ventre fa mere. 1, 129, 130. : 
3 privileges and difabilities of, IJ) 
464. 
Infeodations of tithes. If. 27. 
ee on elections to parliament, Ij) 
8's t 
ee compounding of. 1V. 135.) 
- - criminal.1V,303, 422642908 
ex officio. IIT. 427. 1V. 304s 
for charities. {lI. 427. af 
in crown office. 1V. 304. @ | 
- - ecclefiaftical courts. Te) 


2 | 


- - exchequer. UE, 26x. 
- nature of. guo werraviogs 
- 304+ 434. 

- rem. \\N. 262, 

- - of fuperftitious ufes, ts 


= - = - - 
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428. 
Informer, common. II. 437. 111. 160 we 
30 } i 
inthe homicide per. 1V, 182. 
Inheritable bloodsll. 246. 
Inheritance. 11. rta201. : 
-, canons of. IT. 208. 
-, eftates ef. LI, 104. 
Initiate, tenant by courtefy. I. 127, 
Injunction in equity. III? 443. 
nyaries, civil. III, 2. 

- - withand without force. IIL. 118) 
Tabiad bill of exchange. II. 407. . 
Inmates, IV. 168. >. 

Inn of court and chancery. I. 23, 26. 
Innkeeper, action again&. III. 164. 
Inns, diforderly. IV. 18%, 168. 
Innuendo, WN, 126. 

Inofiicious teftament. T. 448. II. 502. 
Inqueft of office. IIL, 258. 1V. o ey 
Lnquifitie poft mortem. II. 68. Ni. 
Lnfidiatio viarunr. IV. 365. 

Infrmul computafent. Wi. 126. | is 
Infolvency, act of. IL, 484. 


InYolvent q 


| Infolvent debtors. I. 484. Hl. 416, Iffue in equity. HI. 448, 
Infpection, trial by, Il. 331. - > +, joinder of. Ill, 315. x, IV. 334. 
Inftallment. II, 312. iil. 
Infianter, trial. 1V. 389. v- »- -, tenderiof. Ll? aira;, 
Inftitutes of Juttinian. I. 81. Itinerant courts. IV. 404. 41s. 
Inftitution to a benefice. 1. 390. IT. 23, - - - -jultices. Hl. 57, 1V. Ne 
ee LV. t06, ausecs Te 2649. LTS ae Vag 7 be: 
Infurance. II. 460. IN. 74. 1V. 434+ - -, aflaulting them. 1V. ee 
Interdiftum. LT. 442. - - -» how counfel for prifoners. IV. 
| Lntereffe Termini. U1. 134. y 349. 
Intereft of money. Il. 455. - - -, killing them. 1V. 84. 
|} = ~ - on bankrupt’s debts. IL. 488. - - ., their commiflions, I. 267 
Betton —uhesactessl lin § 1-4.) - - -, threatening or reproa iching 
- - .- orno intereft, infurance.II. ‘461. them. 1V.126. 
Tnterefted witnefs. HI. 370. Judgment. IL. xix. UI. 395. v, vi. xii, 
Interlineation in a deed, II. 308. XXIV. XXV1. 
Interlocutory decree in ecclefiaftical - - + -, actionon. IIT, 158,159. 421. 
courts. Il]. ror. - - - 4, incriminal cafes. 1V. 368, 
es = a0 er eo = chancery. HI, iv. 
7 A52. > - -.-;property by. IT. 436. 
- - - - judgement. III. 448. -( - - +, relieved again{t in equity, 
i tetpleader, bill ef. TIL. 448. ih a3 4. 
} Peres tan of laws. 1.58, FJudices ordinarii. UI. 315. 
| Jaterregnum 1. 196. 249. aia power. 1y267 ee, F 
Interrogatories, examination on. Ill. Ae haaatess Juv ae 
| 383. "438. LV 2°28:3% phe ee Dei AV « 336. 
- -in chancery. LV 2g4ois 22 \- ee ne 350. 
Inteflacy. I. 494. Faure diving ee ht tothe throne. I. 191. 
Inteftates, their debts and effects. — - - - tithes. IL. 25. 
) 418s) 421. Fure, ide Bat Is 204. 1V, 94, 
4M Intrufion, information of, HI. 264. Juris utrum, writ of, IL. 252, ; 
| a2 onimechold. tlk 16-ghh4 _ Jeritaiaion, encroachment of, III. nrr. 
A i] gene rite Gig LAL ir Gai * ap - - + - of courts, fettled by Edw. 4 
| ieeenkory of eee kes s effedts. II, 510. 1. IV. 418, 419. 
a invetftiture. Il. 209. ft cy epee te ae ae ‘plea to. 1S, 26x. 1V 
| Bis ek OF uteticet IT. 23. POE , 
4 Fs Ota feuds) B53. Jurors, fining or imprifoning. IV. 354. 
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Iifue at law. Ll. 313. 314. Fufticies, writ of, UL. 36. 
- - -, collateral. 1V. 389. va Juftifiable homicide. IV. 178. 
Iffue, feigned, Ill. 452. - . Juftification, fpecia}. HI. 306. 
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Laity. I. 396. 

Lancafter, county palatine of. I, 116. 


- + = - + # (s') 6) =m itiscourts 2am | 
HI. 78. i 
-- + + -, duchy of, it’s courts. III, 78. — | 
Lands. IL 16, 17. ra 
- re, property im Lie 
and-tax. I. 308. IV. 416. | 
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- - of the crown, I. 194. 

- -- warranty, II. 301. 
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Litigious church, III. 244. 246. 

Littleton. I. 73. 
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Locks on rivers, deftroying. IV. 144. _ 

Logic, 


o - 
a = 
a = 
- = = - = 


nn 


oN! DP eo 
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Lord and vafal. II. 53. 
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Madder roots, ftealing them. IV. 233. 
Magiftrates. J. 146. 
- -, oppreflion of. IV. 140. 
, fubordinate. I. 338. 
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- - prohibita. 1.57. 
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Manhood. Il. 54. 

Manor. II. go. 

Manfion-houfe. IV, 224. 
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IV. 160. 
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42t. 
Manumiflion of villeins. Il. 94. 347. 
Marchers, lords. 1. 398. 
Marches. I. 398. 
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Maritime caufes, III. 106. 
courts, IIT. 69. 
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- overt. II. 449. 
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: 


413, 414. : 
- - - -- focage. H. 89. 4 
- - -  - licences and regifters, forg= 
ing or deftroying. 1V_ 163. 246, 2474 : 
+ - « -, property by, II. 433. ¥ 
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Molter of the a TI. 442. 

* - -, his judicial autho- 

fie Ii. hee 

Materia prima. Ill. 322. 

Materna maternis. 11. 236. 

Matrimonial caufes. III. 92. 

Matrons, jury of. III. 362. 1V. 388. 

Maxims, I. 68. 

Mayhem. I. 130. IT. 121. IV. 205. 

_- -, appeal of. IV. 310. 

- -, infpedtion of. III. 332. 
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Meafures. I. 274. 1V. 272. 417- 
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Members of Se aee i pe). 
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Menaces. III. 120. 
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Menfa et thoro, divorce a.1.440. III. 94. 

Mercen-lage. 1. 65. 1V. 405. 
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- procefs. III. 279. 415. 

-, writ of, IIT. 234. 
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Michel-gemote. 1. 147+ 
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Middlefex, bill of. III. 285. XViii, 

Migration. II. 7. 

Military caufes. III. 103. 
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Minority, none in the king. I. 248. 
-. Minors not to fit in parliament. I. 162. 


Minftrells. II. 96. « 
Mif-adventure, homicide by. IV, 382, 
Milchief, malicious. IV. 243. 
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Mifdemefnor. IV. 1. 5, 

Mife. II. 305. v. 

Misfortune. IV. 26. 

Mifnofmer. IIL. 302. IV. 328. 

Mif-pleading, when cured by verdic 
Ill. 394. 
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* . of felony, IV. 121. 

- treafon, IV. 120. 

Miftake, LVN 27s 

Mif-uler, II. 153. 

Mitter le drow. M1. 325. 
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Mittimus. IV. 297. 

Mixed actions. III. 118. 

- larciny. IV. 240. 

- tithes. II. 24. 

Modus decimandi, \I. 29. 

Moérda. V.194. 

. Molliter manus impofuit TN. tat. 

Monarchy. I. 49. 

Money. I. 276. 

- bills. 1. mye. 184. 

- counterfeiting. 1V. 84. 88. 
- -received to another’s ufe, ac: 
tion for. III. 162. 

Monk. I. 132. 

Monopois IV. 159. 429. 

, ftay of fuits therein. IV. 
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Monteers. II. 246. 
Monfirans de droit. WI. 256, 
Month. II. 141. 
Monuments. II. 428. 
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aOR eee: WI.157.1V. 4 
» how ere ea) in equity. 
1. 435. 
Mortmain. I. 479. Il. 268. 1V. 108. 
4YJ- 419+ 434- 
Mortuaries. Il. 425. 
Mortuo vadio, eftate in, Il. 157. 
Mother-church. I. 112. 
Motion in court. II. 304. 
Moveables. II. 384. 
-, property in. II. 5. 
Meuce or bank. I, 326. 
Mountebanks. IV. 167. 
Mulier puifne, 1. 248. 
Multiplicity of laws, it’s original, III. 
325. 
Municipal law. I. 44. 
Murder, IV. 194. 
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Murdrum. TH. 321. 1V. 195. 
Muta canum: Al. 427. 

Mute, flanding. IV. 319. 
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Munldson L 120 Hier: EVE say". 
, punifhment by..IV. 370. 
Mutiny- ait. I. 214. 

Mutual debts. TI. 305. 
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National debt. I. 325. IV. 423 
Nations, law of. I. 43. 1V, 66. 
Nativi. 11. 94. 
Natural liberty. I. 125. 
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- - perfons. 1. 123. 
Natural born fubjects. 1. 366. 371. 
- Naturalization. I. 374. Hl. 250. 
Nature, crime againft. IV. 215. 
-, guardian by. I. 461. 
-, law of. I, 39. 
Navigation acts. I. 417. 1V, 432. 
Navy, articles of. I. 420. 
Ne admittgs, writ of. III. 248, 
- - exeat regnum. 1. 137. 266.1V. 122. 
- - igufte vexes, writ of, III. 234. 
Neceflity. lV. 27. » 
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- - -of the king. 1.154. 
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Negligence of officers. IV. 140. 
Negligent efcape. III. wy; IV, 130. 
Negro. I. 127. 425. Il. goz. 
Neife. If. 94. - 
Nembda. Ill. 350. 
New aflignment. III. 311. 
rem teal IIT 237. lV isc. aaa. 
News, falfe. IV. 149. 
Next of kin. II. 224. ‘ 
Night, in burglary, what. IV. 224. 
Nightwalkers. IV. 289. 
Nikil dicit, yadgment by. IIT. 296. 397. 
- - -, return of, to writs. III. 282. xiv. 
Nil debet, plea of. Ill. 305. 
Nifi prius, courts of. NI. 57. 
- -, juftices of. IIT. 59. 1V. 266, 
- -, trialat. III. 353. ace 
- --, writ of, WI. 354. x. 
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- --, it’snfes. 1.157. 
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388. 
- + ul. lV. al 
-- Hindi ake of. III. 305, IV, a 
- - decimando, prefeription de, Tl. 31, 
- - 6f? factum, plea of. IIT. 305. j 
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XV. XVill. 
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- - profequitur. Ill. 296. 
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- hand. II. 467. 
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- - - oftrial. IIL. 357. 

Novel difeifin, aflife of. UI. 184. 
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- - fort, ‘plea of: HI. 305. 
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Nureure! guardian for. I. 461. 
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2) = -, or bond, 340. xi. Tit, xix, 
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Occupancy. II. 3. 8. 258. 400. 
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Office found. IIT. 259. 
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- -, removal of. III. 264. 
Offices. Toy seb 2G. 
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Officio, oath ex. IIT, 101. 447. 
Oleron, laws of. I. 417. IV. 416. 
Opening counfel. IIL. 364. 
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- -, forging it. IV. 89. 
Staiberde of handwriting: TV 5 1. 
Simony. I. 389. 393. II. 278. IV. 62. 
Simple contraa, debt by. IL. 465% 
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= = 


*- + - wandering. IV. 164. 


Sole corporations. [. 469. 
megs TIE. 26. 
- - general, Site ‘27. 


Son affault demefne. UL, 120. 306. 


Pepe princefs, heirsof her body.L217¢ © 
Sorcery, IV, Go. " 
Sovereignty. 
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- -court. III. 61. 
Spiritualties, guardian of. I. 380. ° 
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428. 
Supplemental billin equity. Hf. 448. 
Suppletory oath, III. 371. 
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- of bankrupt. IT. 481. 
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L282¢1Veary: 
1. 380. IV. 414. 
Tenant, IL. 59. : 
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ane difturbance of. III. 242. 
Tenures, antient. II. 59. 
-, modern. II. 78. 
Term in law, effoign day of. III. 278. 
- -, firft day of. III. 278. 
- -, original of, Ill. 275. 
- -, returns ef. IIT: 277. 
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- + -, original diftribution of, I. 384. 

. -  -, fubftraction of, I1L,.-88. 102, 

Tithing. I. 113, IV. 404. 

Tithingman, I. 114. 406. 

Title of a&s of parliament.I. 183. 

- -~to lands. ID. 195. 

- - - = -, pretended, 
buying. IV. 135. 

- the crown. I, 190. 

- things. perfonal. II. 400. 

Toleration. 1V. 52, 53- 433. 

Jolt, writ-of. 1h. 34. 195.1: 

Tongue, cutting out or difabling. IV, 
206, 4. 

Tonnage. 1.315. IV..430, 

Tonfura clericalis. 1V. 360. 

Torts, actions on. ILI. 11. 

Torture. I. 123. 1V.3203 

Tourn of the fheriff. LV. 270. 404.417. 
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Town, I, 114. 
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- - -, offences againit, IV. 154: 
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- - -, unlawful exercife of. I. 4247.4V. 
169, 

Tradefmen. J. 406.., 

-» actions againft, IIT. 164. 

Traitors. il. 499. IV. 75. 

‘Trantitory adtions. IIL. 294.. 

Tranfportation. 1,137.1V.363.370:394. 
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Tyranny. I, 126, 133. 


Tranfportation, returning from, IV. 
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Traverfe of indi&ment. IV. 345.. 

- offices. ILI. 260, 
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a - plea. INI. 312. 
Treafon, appeal of, 1V. 310. 

+> high. IV. 75. 421. 

- - +, mifprifionof. IV, 120, 

“>, petit. LV, 95 4092 > 
si: sp talsuns 1 Vas eases 
Treafurer, lord high. I. 44. 56. 
= sa *))syodgthling hina. 


= = &@> 


IV. 
84. 
Treafure-trove. I. 295. 


- - + =~ -, concealment of, I, 296u" 
STEN 


\ 
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Trebucket.1V. 169. 

Trees, deftroying. 1V. 244, 2450 

- - -, flealing. 1V. 233. 

Trefayle. Ill. 186. 

Trefpafs, coftsin. Il]. gor. 

- > > -en lands. TIE: 208) 209. 

- - the cafe, aGion of. jl]. 122. 

= - - - ut et armis, action of, Ill. 120; 
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Trefpaflers ab initio. II. 15. 

Trial. IIL, 330. 1V. 336. 407. 

- - -, new. UL 389. 1Vi 3550: 4gr. 

Triennial elections. I. 189. 433. 

- parliaments. 1.153.430.4323. 


Trinity, denial of. 1V.50. 


Trinoda necefitas. 1.263. 3573 Ile 102%. 

Triors, lords.1V. 259, 260% 

- - - ofjurors, Il, 263. 

Triplicatio. II. 310. 

Trithing. I. 126. 

Triverbial days. IIE. 424, 
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15.0 1V.13.565 

Truce, breakers of, 1V.68. 

- - -, confervators-of, 1V: 69. 

Trufts. IL. 356, v, vi. . 

- > +, where-cognizable. IIT. 431.439+ 

Tub-man, in. the exchequer, Ill; 28, 
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~ Vacancy of the throne. I, 211. 
Vacarius, Roger. 1.18. 
Vacating records. [V. 128. 
Vacations. Ili, 276. 

Vadium mortuum. 11.157. 
- = - vivum, W.157- 
Vagabonds. IV. 140. 
Vagrants. 1V. 170. 2 
- . - -, harbouring them: IV. 170. 


Valor. beneficicrum. 1. 284. 
- - - maritagii. Il, 70. 


Valuable confideration, Il. 297, 
Valvafors. I. 403. 

WVatal. Ts 53. 

Ubiquity of the king. I. 270- 
Udal right, Il. 45. 

Venary, beafts of; Il. 414.. 


Venire facias, writ of. 111.352, vi. TV. 


313- 344. Ul. : 

Ventre infpiciende, verit dew 1, 456. 
Venue. ill, 294. 

- - -, when changed. INI..294- 384. 
Werberation Lil. 120. . 
Verderors. I]l; 71, 72. 

Verdict. 111.377; vi. xi TV. 354. Ui.-v. 
» .- +, falfeg IH. 402. 1M: 1y03 
Verge.of the.courteHI. 76. © 
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Welted legacy. IT. 513. 

- «+ remainder. II. 168. 

Vetitum namium. IW. 148. 

Vicar. I. 387. . 
Vicarages,when eftablifhed, I. 387.1V. 
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Vicarial tithes, [2 388. . 
Vice-admiralty courts. III. 69. 
Vicinage, common becaufe. of, II. 336 
Vicineto, jury de, U1. 383. 
Vicentiel writs. Il]. 238: 
Vidames. I. 403... ; 
View by jurors. IIL. 298. 358. 
- - - of frankpledge, IV. 270. 
Vill. I. 114. . 
Villein, Il. 92. IV. 413. 
- - ~ingrofs. II. 93. 
-~ = -regardant. Il. 93. 
-~ » + fervices. II) 61, 
~ + = focage. IT. 98. 
Villenage. I]. 90..92- 
- = - -, privileged. II. 98. 
-~ = --, pure. II. 99... 
Villenous judgment, LV. 136. 
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Vinculo matrimoni, divorce a. Til, 94. 
Viner, Mr, his inftitution. I. 27, 
Violating the queen, Oc. 1V. 814 
Violent prefumption. III. 371. 
Virge, tenant, by. Ii. 148. 
Virgin Mary,a civilian andcanonift.!.21, 
Vifcount, I. 399. 
Vifitation books of heralds. Hil. 105. 
' Vilttor. I. 480. 
- - -of civil corporations. I. 48. 
- - + - colleges. I. 482. 
- - - ~hofpitals. f..482. 
Vifne. Mls 294. 1V. 344. 
Vivo vadio,. eftate im. I. 157. 
Umpire. III. 16. 
Unanimity of jurors. HI. 376.1V. 407. 
Uncertainty ofithe law, Hf. 325. 
Uncore prift. IW. 303. 
Underfheriff. I. 345. 
Underwood; ftealmg. II. 233. 
Union, articles of. 1. 96. \ 
- - - of Great Britain,.1:93.1V. 420. 
433- 
Unities of joint eftates. II. 180. 
Univerfitates. 1. 469. 
Univerfity. 1. 471. es 
-.- - <, bungefles:of. T2174. 
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fons, Iil, 251. 
- - - \-, ftudy of the law in. I. 26. 
Unknown perfons, larciny from. 1V.236. 
Voir dire, oath of. HI. 332. 
Voluntary. efcape. III. 415, IV. 130. 
- = -,-- jurifdiaion, HI. 26. 
- + -.-manflaughter. IV. 191: 
- » = - oaths.» TV. 137, 
-.-  -, + wafte. II. 284. 
-Vouchee, in recoveries, If, 358. xviiis 
Voucher. IE. 299. 
-.- «.- in recoveries. IT..3 58 xviii, 
Ufes, 11.137. 271.327. 1V.420.422,423. 
- ~+, covenant to ftand feifed to. Il. 338. 
- -, deeds tolead or declare, Il. 339. 
363. ix, X. 
- -, ftatute of. II? 332. 1V. 423: 
Ufurpation of advowfon. HI. 242. 
- - - - franchifes or offices. 1H. 262. 
Ufura maritima, I. 459- 
Ufury. If. 455.TV. 115. 156. 
Ujus-frucus. I, 327. 
Uterinus fratere IV. 232. 
Uttering falfe money. 1V. 89. 99. 


Vulgar; tidv IV 336. 
Lars Purgatiou bY + 33 W. Wager 


A, 


SAAT i a a oT 


aaaknss 


Wie Dee x 


if W. 


Wager of battel. III. 337. 
O. 411. 414. 417» 
a ee ee. tieaah IV. 4049. A176 
Wagering policies. ll. 461. 
WwW age of members of parliament. 1.174. 
hae Wervantssh 420. 
Waits. 1.33.96; 
Wales; 1. 93. 1V~- 420. 424. 
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P-) .-ceyprincels Of Leaks 
-, violating her. IV.81. 
Wn erin foldiers and mariners, 1V. 
164. 
Want IV. 91. 
Wapentakes. J. 115. © 
“War and peace right of making. I. 257. 
Gees articles Or L.A 5s 
_-, levying, againft the king. IV. 81. 
; Ward by conftables, &c. I. 356,1V. 419. 
"Wards and liveries, court.of. III. 258. 
Wardfhip in chivalry. I. 67..1V. quit. 
13, 41 
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. J2 == focage. IT. 88) 
Warrant. 1.137-1V. 287. 
Warrantia chartae. Ul. 229. 
Warranty of chattels perfonal. 11. 452. 
=<. » -lgoods fold, Il. 165, 
- - lands. II. 300. i. xv. xviif, 
Warren, beafts and fowls of. II. 38. 
-; gobbery OnlV) 235) 
- - -,indifguife,IV.144. 
Watt. ie oun dilog se: 
. - -, howprevented in equity.I, 438. 
- - -, impeachment of. II. 283. 
. - - lands. I]..14..91., 
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Watch. 1. 356. [V. 289. 419. 
Water. Il. 14. 18. 
Water-ordeal, IV. 336. 
‘Ways. Il. 35. 
. - «andmeans, committee of. I. 307. 
. - -, difturbance of, III. 241. 


339: uu, FV. 


Weights and meafures. I. 274. 1V. 272. 
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Werepild. IV. 188. 308. 406. 
Wells, Property in. IL, 5. 


Weft-Saxon-lage. 1. 65. 1V. 409. 
Whales, property of. I. ace 
Whiaris. I. 264. ° 

Whipping. IV. 370. 

White rents, IT. 42. 

Whole blood, II. 227. 
Widow’s chamber. IL 518. 
| Wite. I. 433. 

- - -, battery of. III. 140. 
Will, defect of IV. 20. 

- - -,eftatesat. Il. 145. 


= -\ofthe lord. II. 95. 147. 
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Willsand teftaments. II: 10.12.3793. Pe 


499. IV. 417- 423. 
Winchefter meafure. I. 274. 
Window tax. I. 323. 

Wine, adulteration of. LY. 162. 
- ~- - licences. I. 288. 


Witchcraft. IV. 60. 429. ss 
Withdrawing from allegiance. 1V. 87. 


Withernam, Vl, 129. 148. 413. | 
Witneffes. III. 369. 

- for prifoners. IV. 352. 4346 
- - «, tampering with. [V. 126. 

- = -, their expenfes. IIL. 369. IV. 


~ =to deeds, If. 307. 
- - wills. HI. sor. 
-, trial by. IIT. 336. 
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Wittena. re I. 148. Iv. ae i 

Women, appeals by. IV. 4 

- - - - children, healing | or ‘feduétion 
of. IV. 209. 

- -- -, guilty of clergyable felonies. 
IV. 362. 

-, jury of. III. 362. 1V. 388. 

Wocdmote, court of. IIL. 71. 

Wood-ftealing. IV. 233. 

Wool, &c, tranfporting. IV. 154. 42% 

Words, aétion for. III. 123. 

- - -, cofts in actions for. III. 400. 

- - =, treafonable. IV. 99. | 

Worthieft of blood. IE. 213. 

Wounding, IIL. 121. 1V. 216. 

Wreck. i. 290. II. 14. Til. 106. 

Writ. IN, 273. 

- - - clofe. H. 346. 


- peerage. I, 400. 
- - - patent. Il. 346. 
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“Writing, treafon by. IV. 80. 
Writings, ftealing of. IV. 234. 
‘Written conveyances. II. 297. 
- evidence. III. 368. 
Wrongs. I. 122. 

-, private. IIT. 2. 

- = -; public. IV. 1. 
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‘Year. Ii. 140. 
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Year and day, in continual claim, III, 
195+ 
Il. 284. ; 

- - + & - @ftrays, I. 297. 

fines. II. 354. 

-~ - - ~ + murder, IV. 197. 
- - - + + wrecks. I. 292. 
- -, day, and wafte, Il. 252. LV. 3478. 

Yearbooks. I. 72, 

Years, eftate for. II. 140. 

Yeomen. I. 406. 
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